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oe 


ed Tas cprenen administrative consideration given to appellant} s 


outstanding combat and overseas military record before resignation / 


proceedings were taken against nif? 


ne issue as to a material fact raised by 
appellant's assertion that he was denied the right of a psychiatric 
examination and was physically disabled as an incident of his service 


and was denied the right of physical disability retirement? 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,788 


MURRAY H. INGALLS, Appellant 


Ve 


BUGENE “{. ZUCKERT, 
Secretary of the Air Force 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement 


This is an appeal docketed December 28, 1961, under the 


provisions of Title 28, Section 1291 U.S. Code from an Order 


of the 


United States District Court for the District of Columbia entered 


November 20, 1961, granting summary judgment for defendant-appellee 


and denying summary judgment for plaintiff-appellant and dismissing 


the complaint. Notice of Appeal was filed November 22, 1961. 
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Statement of the Case 
This is a military resignation case. 
The appellant at the time of his separation from the Air 


Force on April 24, 1959, held a permanent appointment as Major in 


the Regular United States Air Force. (J.A. 2) He is a veteran of 


World War II with over forty (40) air combat missions in North 
Africa, Sicily, Salerno, Anzio, and Southern France. (JA. 9)+ 

He participated in the Berlin Air Lift. (J.-A. 9) He is the holder 
of the following medals: Air Medal (70 clusters), Army Occupation 
(Germany), World War II Victory Medal, American Defense Medal, 
Medical Human Action Medal, European-Africa-iiddle East Campaign, 
American Gampaign, National Defense, Berlin Air Lift (J.A. 9). 

He received an "outstanding rating" from Najor General L. I. Davis, 
USAF (J.A. 9)(39) He has over eighteen years of military service. 

In December, 1958, appellant, in an interview with Harris 0. 
Poy, Office of Special Investigations, was shown several affidavits 
of accusations against him of a derogatory nature. Appellant denied 
all the accusations against him. He was not confronted personally 
with these witnesses. There was no corroboration of these accusa- 
tions (J.A. 11). 

On or about March 9, 1959, appellant received a Letter of 
Notification from Brigadier General Daniel H. Hooks, USAF, who 
stated: 

"The functions of this board and your rights, including 


the availability of legal counsel, where desired, are fully 
explained in AFR 35-66." (J.-A. 11, 16) 


= 


He was given 72 hours to sign his resignation. He did not have 
legal counsel, nor was legal counsel available to him, and 
military counsel was not provided him, and it was refused hin, al- 
though requested. (J.A.3) 

On or about March 12, 1959, appellant signed a "Tender jof 
Resignation for the Good of the Service," without the advice of 
counsel, and without the opportunity of consulting counsel, and 
counsel was refused him. (J.A. 3) (J.A. 17, 18) 

On or about March 13, 1959, appellant received a superficial 


and inadequate medical examination and was found "Qualified for 


Separation," although at that time he requested a psychiatri¢ exam- 


ination which was refused him, contrary to law, and no electro- 
cardiogram was given him, contrary to law, and he was suffering 
from a Baker's cyst of the left knee and other disabilities. 
(J.-A. 3) 
On April 7, 1959, the Secretary of the Air Force accepted 
appellant's resignation. (J.A. 8, 23) 
On April 9, 1959, appellant was notified of the acceptance of 
his resignation by the Secretary of the Air Force, effective /April 
24, 1959. (J.A. 15) 
On April 24, 1959, appellant was discharged from the Air 
Force under other than honorable conditions. (J.A. 2, 3) 
Appellant filed an appeal to the Air Force Board for the 
Correction of Military Records to review the resignation pro- 
ceedings. (J.A. 25) 
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On May 5, 1960, appellant's application for review was denied 
by the Air Force Board for the Correction of Military Records. (J.A. 
26) 


Proceedings Below 


On May 22, 1961, appellant filed a complaint in the United 


States District Court for the District of Columbia for a declaratory 
and mandatory injunction, ordering the Secretary of the Air Force to 
reinstate appellant as a major, and for back pay and in the alter- 
native for an Honorable Discharge (J.A. 2, 3, 4, 5). The Court 
below, per Judge Holtzoff, in a memorandum opinion granted appellee's 
motion for summary judgment, stating that the validity and the effect 
of the resignation is governed by the regulation in effect at the 
time the resignation was tendered and accepted and not when the 
resignation became effective and; that the standard medical examina- 
tion, which was to include a psychiatric consultation, did not have 
to be made as the resignation was tendered. (J.A. 40) 

On November 20, 1961, the Court below granted appellee's Motion 
for Summary Judgment and denied appellant's Motion for Summary Judg- 
ment and dismissed the complaint (J.A. 27). This appeal followed. 

(J.A. 38) 


Statutes and Regulations Involved 
5 usc 8012 (f) 
Air Force Regulation 35-66, 23 July 1956 
AFM 160-1 
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Air Force Regulation 35-66, 17 March, 1959 


Air Force Regulation 36-12, 22 March, 1954 

Air Force Regulation 36-12A, 27 July 1954 

Air Force Regulation 111-5, 26 November 1956 

Air Force Manual 35-4 

Rule 56(c), Federal Rules of Civil Procedure 
Miscellaneous 

The Inspector General, United States Air Force 


TIG Brief, Number 7, Volume XI, 30 March, 1959. 


POINT RAISED ON APPEAL 


The motion for summary judgment should have been denied 


as the 


Air Force failed to comply with administrative requirements of its 


regulations and appellant raised genuine issues of material fact. 


SUMMARY OF ARGUMENT 
I 


Appellant's resignation was procedurally defective as he was 


denied the right of assistance of counsel and he did not waive counsel 


under regulations when he tendered his resignation and also under an 


amendment to a later regulation when his resignation was effective 


he was entitled to assistance of counsel. Counsel was denied 


him and 


the Air Force failed to comply with its regulations in force and 


effect, as to furnishing counsel. 


II 


Appellant should have been granted a psychiatric consultation 


and examination as provided in the regulations, but this was mot done. 


-6- 
Inasmuch as the resignation was procedurally defective it was void for 
lack of compliance with the regulation, appellant should have been given 
a psychiatric consultation and examination as provided in the retulation. 
TIT 
Appellant should have been retired for physical disability in line 
of duty because of the cyst formation involving the popliteal space of 
the left knee, called a Baker's cyst. He should have been sent to a 
hospital for medical evaluation, which was not done. 
ARGUMENT 
The Court Below Erroneously Concluded that the Validity and 
Effectiveness of Appellant's Resignation was Governed by AFR 
35-66 (1956) which| was in Effect when the Resignation was 
Signed and Not By AFR 35-65 (1959) which was in Effect: Ten 
Days Prior to Effective Date of the Resignation. 
The Court (Holtzoff J.) below in a memorandum opinion on 
November 9, 1961 stated: 
"The Court is of the opinion that the validity and the 
effect of the resignation mst be governed by the regulation 
that was in effect at the time that the resignation was ten- 
dered and accepted, not as of the time when it became effective, 
which was at a later date. 
"The Court is further of the opinion that the standard 
medical examination, which was to include a psychiatric con- 


sultation, did not have to be made if the officer tendered his 
resignation in lieu of further action. (J.A. 40) 


The Court apparently was referring to AFR 35-66, 23 July, 1956. 


The pertinent part, at page 13, reads: 

"5. Legal counsel has been made available to me. I did 
not avail myself of legal counsel. (I did avail myself of 
legal counsel (name of counsel) on dates or dates)." (J.A. 6,7) 
Appellant stated in his Tender of Resignation: 

"6. I have been afforded the opportunity of consulting 
legal counsel regarding the advisability of submitting this 
resignation." (J.A. 18) 


AFR 35-66 (1959) was promlgated on March 17, 1959 and was 
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effective on April 24, 1959. It was in full force and effect for ten 
days prior to appellant's discharge on April 24, 1959. His riesig- 
nation was tendered on March 7, 1959. Furthermore, the Air Force,by 
the doctrine of lis pendens, had notice on March 17 and prior, as 
the regulation was prepared by the Air Force. Therefore,| the 
Air Force was bound to comply with AFR 35-66, (1959). The pertinent 
part of this regulation is at page 18, The Letter of Notification, 
which reads: 


"4, Military counsel has been obtained to assist you 
(give name and rank). In lieu of appointed counsel you may 
have counsel of your choice, provided such counsel is 
serving in the active military service and is reasonably 
available. Also, in lieu of military counsel you have |the 
right to employ civilian counsel, but if civilian counsel 
is employed it mst be at your own expense as no funds are 
available for payment to civilian counsel under this authority. 
In the event you waive your right to military counsel, you 
are required to furnish a written statement to this effiect, 
to be attached to the file in your case. 


"5. Request that you confer with counsel concerning 
your case and advise me, without delay, of your intentions 
regarding paragraph 3 above. If you elect to submit your 
resignation, furnish your tender of resignation to me. | If 
you do not elect to submit your resignation, furnish me with 
a written statement to that effect." (J.A. 24) 


This regulation was in full force and effact when appellant was 


on active duty and was retroactive to the date of submission of his 


| 
resignation on March 12, 1959. AFR 36-12, 124(1954) governs resignations. 


Under the provisions of 5 USC 8012 (f), "the Secretary (of the 
Air Force) may prescribe regulations to carry out his functions, power, 
and duties under this title." Under this authority Air Force regu- 
lations are promlgated. 


Army regulations issued in accordance with the statutes have the 


=~8= 


force of law. Hironimis v. Durant, 168 F 2d 288. Spencer v. U.S. 
121 Ct. Cl. 558, 102F Supp, 744, certiorari denied, 73 S.Ct. 29. 

A valid administrative regulation binds the administrator him- 
self equally with others, just as if provisions were prescribed in 
terms by statute. School Dist. 2 Fractional, Athens Tp., Calhoun 
County, Mich. v. U. S$. 229 F 2d. 681. U.S. v. Finn, 127 F. Supp, 
158, modified 239 F 2d. 679. 

The Secretary of the Interior is bound by his own regulation so 


long as it remains in effect since it has the force of law. McKay ve 


Wahlenmaier, 226 F 2d. 35, 96 US App. DC. 313. 


ir. Justice Harlan in Service v. Dulles, 354 U.S. 363, I L Hd. 

2a, 1403 77 S.Ct. 1152 states: 
"That regulations validly prescribed ay a government 

administrator are binding upon him as well as the citizen, 

and that this principle holds even where the administrative 

action under review is discretionary in nature." ibid. 354, 

U.S. 363, 372. 

See also Watson v- United States, 162 F. Supp. 755, 142 Ct. Cl. 
749, Clackum v. United States, 296 F 2d. 226, Ct. Cl. No. 246-56. 

Under the circumstances the resignation of appellant is null and 
void. In issuing the discharge, the Secretary acted in excess of his 
powers. Harmon v. Brucker, 355 U.S. 579, 78 S.Ct. 433; Davis v. 
Brucker, 107 U.S. App. D.C. 152, 275 F 2d. 181. Serviee v- Dulles, 
supra. 

Appellant did not make a knowing or intelligent waiver of 
counsel. See Daniel v. United States. U.S. App. D.C. No. 15352. 

When the Air Force amended AFR 35-66 (1956) by AFR 35-66 (1959) 


which was effective ten days prior to the effective date of appellant's 
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discharge, this amendment was retroactive. 
Judge Medina stated in N.L.R.B. v. National Container Corp. 
211 F 2d. 525, 534: 


"It is well settled that where, as here, an administrative 
agency in pursuance of its adjudicatory function makes an ad 
Qhange in one of its administrative policies, such change 
e-applied retroactively in an appropriate case. Se¢uri- 
\ties/and Exchange Commission v. Chenery Corp. 332 U.S. 194, 
67 S$ Ct. 1575, 1760, 91 Ed. 1995. The test is whether the 
practical operation of the Board's change of policy ...(will) 
work hardship upon respondent altogether out of proportion to 
the public ends to be accomplished." 


An administrative agency may relax or modify its procedural rules, 
and its action in so doing will not be subjected to judicial inter- 
ference, in absence of a showing of injury or substantial prejudice. 
Sun Qil Company, v. Federal Power Commission, 256 F 2d 233, certiorari 
denied 79 S.Ct. lll, 358 U.S. 872, 32 Ed 2d 103. 


The appellant at the time of his discharge from the Air Force 


on April 24, 1959, held a permanent appointment as major in the United 
States Air Force. He was a veteran of World War II with over (40) air 
combat missions in North Africa, Sicily, Salerno, Anzio, and Southern 
France. He participated in the Berlin Air Lift. He is the holder of 

the following medals; Air Medal (70 Clusters), Army Occupation 
(Germany), World War II Victory Medal, American Defense Medal, |Medi- 

cal Human Action Medal, Buropean-Africa Middle East Campaign, American 
Campaign, Berlin Air Lift Medal. He received an "outstanding rating" 

from his superior, Major General L. I. Davis, U.S.A.F., who algo 
concurred in the "outstanding rating" on Major Ingalls during the 


period November 24, 1956 to May 31, 1957. 


For the period June 1, 1957 to ifay 31, 1958, Major General L. 
I. Davis, U.S.A.F., coneurred in the rating given him by Lt. Col. 
Donald H. Vicek, which was, "one of the very few outstanding officers 


that I know." (J.A. 39) 
TIG Brief, Number 7, Volume XI, 30 March 1959, states on page 5: 


‘SERVICE RECORD, AIRMAN'S RIGHTS, HIGHLIGHT DISCHARGE 
POLICY CHANGES. 


A uniform tcode' to apply to discharges from the Armed 
Forces is reflected in the publication of fourteen revised AFRs 
listed on page 8 (7), which become effective on April 14, 1959. 
An individual's military record is to weigh heavily in deciding 
what type of discharge he gets even though an undesirable dis- 
charge is being considered. After April 14, in such a case, 

a general or even honorable discharge can be awarded where 
before, in most’ instances, the undesirable separation is man- 
datory." 


The policy regarding disciplinary action and disposition of 


cases of personnel with outstanding combat and overseas records is 


promlgated in AFR 111-5, of 26 November, 1956. The policy is: 


"Commander is urged to give appropriate consideration to 
that military record before determining what disciplinary 
action to take." 

His excellent personal and military character is testified to 
in the affidavits of Richard F. Chandler, Ursel C. Nolte, Grace Nolte, 
Warren M. Sanders, Bascom BE. Tillotson and Lela Tillotson. (J.A. 28, 
29, 30, 31, 32, 33) 

Appellant's service record is so excellent that in itself it 
furnished extenuating circumstances sufficient to grant reinstatement 
or an Honorable Discharge or a General Discharge. Appellant has 
suffered serious injuries and substantial injustice by his discharge, 


Sun 011 Company v. Federal Power Commission, supra. 
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Rudyard Kipling in his famous peom of the British soldier, 


"Yes, makin' mock o' uniforms that guard you while you 


sleep 


Is cheaper than them uniforms, an' they're starvation cheap; 


Ant hustlin! drunken soldiers when they're goin' large 

Is five times better business than paradin'’ in full ki 

Then it's Tommy this, ant Tommy that, an’ "Tommy, 'ow! 
soul?" 


roll - 
The drums begin to roll, my boys, the drums begin to r 
0 it's "Thin red line of 'eroes" when the drums begin 


eo 8 © © © we we 


“you talk o! better food for us, an' schools, an' fire 
We'll wait for extry rations if you treat us rational. 
Don't mess about the cook-room slops, but prove it to 
The Widow's Uniform is not the soldier-man's disgrace. 


; a bit 
te 
s yer 


t's "Thin red line of 'eroes" when the drums begin to 


oll, 
to roll. 


s, an’ all: 


our face 


For it's Tommy this, an' Tommy that, an' "Chuck him out, 


the brute!" 
But it's "Savior of 'is country" when the guns beg) 
shoot; 


fin to 


sees!" 


An! it's Tommy this, an' Tommy that, an! ge beg ea please; 


An' Tommy ain't a bloomin' fool - you bet that To 
Summary Judgment Will Not Lie Where Appellant Was Deni 
Right Of Counsel And Counsel Was Not Waived Under the 
ments of AFR 35-66 (1956) 


Military counsel was not available to appellant nor di 


Appellant states in his affidavit of October 27, 1961, 


"That on March 9, 1959 I received a Letter of Noti 
that I was giv 
that legal military counse 
that civilian counsel was not availa 
that on March 12, 19 
signed a Tender of Resignation for the Good of the Ser 


from Brig. Gen. Daniel H. Hooks, USAF; 
hours to sign resignation; 
not provided me; 
me; that I was refused counsel; 


Without advice of counsel and without the opportunity 
sulting counsel and counsel was refused me" (J.A. 11) 


Major Ursel C. Nolte, USAF, in his affidavit stated as 


ed The 
Require- 


d military 


as follows: 


fication 

len 72 
was 
le to 

be 

wice, 

of con- 


follows: 
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"On October 28, 1959, at Holloman AFB, I was in the Office 
of Special Investigations in the presence of Mr. Murray Ingalls 
and OSI Agent, Mr. Poy. lir. Ingalls queried lr. Poy concerning 
legal counsel not being afforded Mr. Ingalls with direct 
reference to allegations resulting USAF discharge of Mr. Ingalls. 


"Mr. Poy agreed that such service was not afforded to the 
best of his knowledge." 


Issues of fact are raised by these affidavits as to whether there 
was compliance with AFR 35-66, of 23 July 1956. Legal counsel was not 
made available to the appellant as required by this regulation. 

In Paroczay v. Hodges, U.S. App. B.C. #16251, decided December 


28, 1961, Judge Fahy stated: 


",... we conclude that the papers before the Court created 
a genuine issue of material fact as to the voluntariness of the 
resignation and ‘that this precluded summary judgment. Tule 
56(c), Fed. R. Civ. P. Sartor v. Arkansas National Gas Corp., 
321 US 620; Evers v. Buxbaum, 102 U.S. App. D.C. 334, 335, 
253 F2d. 356, 357." 


Apparently the appellee contends that AFR 35-66, 23 July 1956 
governs the policies and procedures of the processing of appellant's 
resignation. Even under that regulation, appellant's resignation is 
defective as he did not have assistance of counsel, although he stated 
that he did in his Tender of Resignation. He controverts this in his 
affidavit and so does Major Ursel Nolte, USAF. 

Summary judgment should not be granted when there is a bona fide 
dispute of facts on genuine issues. Cautiously and carefully should 
the summary judgment rule be invoked. Sartor v. Arkansas Gas Corp., 
supra at 627-28; Evers v. Buxbaum, supra; Dewey v. Clark, 86 U.S. 
App. D.C. 137, 180 F2d. 776; Colby v. Klune , 178 F 2d. 872 2d. Cir. 
1949. 
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III. As The Resignation Is In Some Manner Invalid, Appellant As A 
Matter Of Law Continues On Active Duty. 
Appellant contends that his discharge is invalid and his right 
of assistance of counsel was denied him. Under the doctrine of Egan 
v. U. S., 156 F. Supp. 377 (1958), 10 USCA Sec. 1562, the Court held 
that inasmuch as Egan's discharge was invalid as a matter of law, he 
continued on active duty. 
An unwarranted dismissal from the naval service of an officer 
by the Secretary of the Navy is ineffective. U.S. v- Perkins, 6 S.Ct. 
| 
449, 116 U.S. 483, 29 L.Ed. 700 affirming 20 C.Cls. 438, the Court 
said: 
"The head of the Department has no constitutional prero- 
gative of appointment to offices independently of the 
legislation of Congress, and by such legislation he mst 
be governed not only in making appointments but in oi) that 
is incident theréo." p. 483. 
Appellant's discharge is illegal and he should be restored to 
active duty or be honorably discharged. 
IV. Appellant Should Have Been Granted A Psychiatric Consultation 
And Examination In Accordance with AFR 35-66. Sec. B. Par. 14 
(a) (12).(1956) (1959). 
Appellant was given a hurried, superficial and inadequate physical 
examination on March 13, 1959, which was inadequate in the following 
respects: 
a. No psychiatric examination was given on March 13, 1959, 
although appellant requested it. 


b. The medical report reveals a "5 cm. diameter fluctuant cyst, 


post aspect left knee (Baker's cyst)." This cyst should have been 


removed by surgery before discharge. Appellant requested an operation 


on March 13, 1959, but this was denied hin. 
Other defects found in the Separation Physical Examination are: 
a. Catch in elbow for past six years. 
b. Fainting and dizziness from 1953 to present. 
Soaking night sweats. 
d. Loss of memory as result of over-indulgence in alcohol. 
AFR 35-66, dated 23 July, 1956, and AFR 35-66, dated 17 March, 
1959, Section B. Paragraph 14 (a) (11) reads: 
"Standard' Medical Examination recorded on Standard Form 
88, "Report of Medical Examination,’ to include psychiatric 
consultation, .-. if feasible." 
In the AFR 35-66, dated larch, 1959, reads after consultation, 
“in accordance with AFM 160-1." Otherwise, both regulations read the 


same. 


According to Webster‘s Third New International Dictionary, 1961, 


G & C Merriam Co., Springfield, Mass., feasible means: 

1. "Capable of being done, executed or effected - possible of 
realization ...; 2. Capable of being managed, utilized, or dealt with 
successfully ... syn. see possible." 

Clearly, it was feasible for the Air Force to have given appel- 
lant a psychiatric consultation. Surely Holleman Air Force Base has 
adequate hospital facilities and an adequate medical staff for all types 
of treatment. Assuming facilities were not available at Holloman, 
appellant could have been air transported to another medical facility 
for compliance with the regulation. Or the Air Force could have brought 
in a psychiatrist from another facility. Appellant signed his resig- 


nation on March 12, and was not discharged until April 24. The Air 


uae 


Force had adequate time to have had appellant examined. 
The Kinsey Report (Sexual Behavior in the Human Male, Kinsey, 
Pomeroy & Martin, W. B. Saunders, Philadelphia, 1948) at p.665) states: 


"The difficulty of the situation becomes still more 
apparent when it is realized that these generalizations] con- 
cerning the incident and frequency of homosexual activilty 
apply in varying degrees to every social level, to persons in 
every occupation, and of every age in the commnity." 
Frank S. Caprio, M. D., one of the leading psychiatrists in the 


| 
District of Columbia and the United States, states: 
"Based on the information that I could ascertain he 
(Ingalls) was never given an opportunity to receive a 
thorough psychiatric examination while in the military |‘ser- 
vice and he feels had he had this opportunity he could are 
explained how he had become victimized by an unfortunate set 
of circumstances. He had also suffered from a knee injury 
and feels that he did not receive the benefit of adequate 
treatment." 
Scientific equanimity and cool attention to the facts in this 
type of case, clearly shows the necessity of a psychiatric examination 
to determine the facts as well as comply with the regulation, which is 
limited only by the definition of the word, "feasible." 
Fair standards of justice also demand that appellant sh 


been given a psychiatric consultation. 


Nf, Appellant Should Have Been Retired For Physical Disability In 
line Of Duty As An Incident Of The Service On April 24,/1959, 
In The Rank Of Major. 


Based on the physical defects noted in the Separation Examination 
of March 13, 1959, supported further by the physical finding of Matthew 
White Perry, H.D., of tlashington, D. C., and associates, in his report 
attached of September 19, 1959, Appellant should have been sent to a 


hospital under the processing provision of AFM 35-4. 
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Dr. Perry found that appellant has the following considerations: 

"l. A cyst formation involving the popliteal space of the left 
knee, so-called Baker's cyst. 

"2, A general reddening of the mcous membrane of the recto- 
signoid without definite ulceration." 

Milton C. Cobéy, M. D., of Washington, D. C., consultant to the 
Department of Defense, Fellow of the American College of Surgeons, 
Professor of Orthopedic Surgery at Georgetown University Medical School 
senior attending ertHopedic surgeon at Children's Hospital, D. C. 
General and Yashington Hospital Center, examined appellant on August 
12, 1959, and reported as follows: 


"Mir, Murray H. Ingalls came to see me today, August 12, 
1959, because of a painful Baker's Cyst in the popliteal space 
of the left knee that has been present for two and one-half 
years. The patient stated that this was present approximately 
six months before discharge from the Army. He was seen by Dr. 
Louis Breck of El Paso, Texas, who is consultant for the Air 
Forces at the'base where he was stationed. Dr. Breck stated 
that this was'a Baker's Cyst. Why this cyst was not removed, 
since this is'a ganglion of the capsule of the knee joint, 
to give this patient a normal knee, I do not know. It cer- 
tainly should be removed because this patient is going to have 
pain in the back of the knee and pain in the calf of the leg 
and some pain running up the back of the thigh until this is 
done, and certainly will be disabled as a result of this cyst, 
which is a large cyst now measuring about 3 cm. in diameter, 
and definitely interfering with flexation of the leg and full 
extension of the leg because of its size." 


Under the facts of the case, appellant should have been sent to 
the hospital for surgery of the knee, medical evaluation and retirement 


for physical disability in line of duty. 


AFY 35-4, 14 states: 


"hen a commander has reason to believe that any member of 
his command has become unfit to perform the duties of his 
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grade because of physical or mental condition, he will cause 
the member to be examined at a local medical facility to 
determine his present medical condition and the need for 
hospitalization." 


Appellant was not hospitalized. Also he should have been retired 


under authority of AFM 35-4, 3, which states: 
| 
"Upon a determination by the Secretary of the Air Force 
that a member of the Regular Air Force entitled to basi¢ pay 
«se. is unfit to perform the duties of his grade because jof 
physical disability incurred while entitled to basic pay, the 
Secretary may retire the member with retired pay." 


The action of the Secretary of the Air Force was arbitrary and 
| 


capricious in not sending appellant to the hospital for evaluation and 


| 
in not retiring him for physical disability in line of duty. 


CONCLUSION 

The language of AFR 35-66 (1959) on the requirements of| counsel 
and the statement in writing if counsel is waived, and also appellant's 
excellent combat and military record in World War II, support appellant's 
position that the Air Force did not comply with the requirements of its 
own regulations. Issues of fact were properly raised below as) to 
denial of the right of counsel and that military counsel was not waived. 
Appellant was denied a psychiatric examination and was not hospitalized 
or retired as provided under AFR 35-66 (1956) (1959) and AFM 35-+. 

The decision below should be reversed and a mandate issued to the 
District Court directing entry of an order restoring appellant to duty 


in the position from which he was unlawfully removed; or he should be 


given an Honorable Dischrage with back pay; or retired for physical 


disability in line of duty. 
Respectfully submitted, 


Donald H. Dalton 
1028 Connecticut Avemme, N. W. 
Washington, D. C. 

Attorney for Appellant 
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Filed May 22, 1961 


COMPLAINT FOR DECLARATORY INJUNCTION AND 
MANDATORY INJUNCTION ORDERING THE SECRETARY 
OF THE AIR FORCE TO RELINSTATE PLAINTIFF IN 
HIS POSITION AS MAJOR, U.S. ATR FORCE AND 
FOR BACK PAY, OR IN THE ALTERNATIVE, FOR AN 


HONORABLE DISCHARGE 


1. This is an action in equity wherein the matter in controversy 


exceeds the value of Ten Thousand Dollars ($10,000.00), exclusive of 


interest and costs, and arises in the District of Columbia under the 


laws of the United States. 


2. The plaintiff, Murray H. Ingalls, is a citizen of the United 


States and a resident of the State of California, residing at 1825 


West Leewood Street, West Covina, California; he entered the then Arny 


Air Corps as an air cadet at Luke Air Force Base, Arizona on 


December 


18, 1941; after entering the army as an enlisted man on January 13, 


1941, he was appointed a second lieutenant and qualified as a pilot on 


June 23, 1942 and was advanced in grade to Major, U. S. Air Force on 


Jamary 1, 1957. Since November 3, 1947 he has served on continuous 


active duty until April 24, 1959, when he received a Discharge Under 


Other Than Honorable Conditions From the Armed Forces of the 
States of America. 


3. The plaintiff, at the time of his separation, held 


United 


a per- 


manent appointment as Major in the United States Air Force, and is an 


honorably discharged veteran of World War II, who qualifies for the 


protection of Section 14 of the Veterans' Preference Act of 1944, as 


amended (Title 5 Section 851 et seq. 863, United States Code) 
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4. The defendant, Eugene M. Zuckert, is Secretary of the Air 
Force of the United States of America and was plaintiff's highest 
superior officer. 

5. On or about March 9, 1959, plaintiff received a Letter of 
Notification from Brigadier General Daniel E. Hooks, USAF, who said: 


"T am in receipt of information to substantiate discharge action under 


Air Force Regulation 35-66." Further on the letter said in paragraph 


3c: "The functions of this board and your rights, including the 
availability of legal’ counsel, where desired, are fully explained in 
AFR 35-66." He was given 72 hours to sign his resignation. He did 
not have legal counsel, nor was legal counsel available to him, and 
military counsel was not provided him, and it was refused hin, although 
requested. 

6. On or about March 12, 1959, plaintiff signed a "Tender of 
Resignation for the Good of the Service," without the advice of counsel 
and without the opportunity of consulting counsel, and counsel was 
refused hin. 

7. On or about March 13, 1959, plaintiff received a superficial 
and inadequate medical examination and was found "Qualified for Separa- 
tion," although at that time he requested a psychiatric examination 
which was refused him, contrary to law, and no electro cardiogram was 
given him, contrary to law, and he was suffering from a Baker's cyst 
of the left knee and other disabilities. 

8. On or about April 24, 1959, plaintiff was discharged Under 


Other Than Honorable Conditions. 


ale 


9. After his discharge plaintiff appealed to the Air Force 
Board for Correction of Military Records and requested an oral) hearing 
in application for correction of his military record. This appeal was 
denied on May 5, 1960, without a hearing. 

10. ‘The action of the defendant in ordering the plaintiff dis- 
charged from the United States Air Force with a Discharge Under Other 
Than Honorable Conditions was beyond statutory authority of the defen- 
dant, and was not authorized by any of the applicable rules and 
regulations of the United States Air Force. 

ll. ‘the plaintiff seeks a declaratory and mandatory injunction 
under the provisions of 5 U.S.C. Section 851 et seq. 863 (The Veterans‘ 


Preference Act, as amended); 5 U.S.C. Sections 1001 - 1009 (‘he 


Administrative Procedure Act); 22 U.S.C. Sections 2201 - 2202 (The 


Declaratory Judgments Act); and other federal laws and regulations. 
12. ‘The action of the defendant in ordering the plaintiff dis- 
charged from the United States Air Force with a Discharge Under Other 
Than Honorable Conditions, was arbitrary and capricious and in vio- 
lation of the due process clause of the Fifth Amendment to the United 
States Constitution. 
13. By reason of the said discharge, plaintiff has been and will 
be deprived of substantial monetary benefits and rights as a |jregular 
officer of the Air Force and as a veteran under both Federal |jand State 
legislation. And that he will continue to encounter substantial pre- 
judice in civilian life where the type of discharge rendered |in the 


Armed Services of the United States, or the character of the discharge 
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received therefrom, has any bearing. 

14. The character and efficiency of plaintiff's service in 
the United States Air Force was such as would entitle plaintiff to be 
continued on active duty, or retired for physical disability in line 
of duty, or an unqualified resignation, or an honorable discharge. 

15. Plaintiff has no adequate remedy at law. 

WHEREFORE, plaintiff prays that this Honorable Court will: 

1. Take Jurisdiction of this cause. 


2. Issue a declaratory judgment, declaring that plaintiff's 


discharge is void, unlawful and of no effect, and that plaintiff was 


never legally separated from his position in the United States Air 
Force. 

3. Issue a mandatory injunction, ordering and directing the 
said defendant to restore plaintiff to his proper position in the 
United States Air Force as of the date of his illegal and unlawful dis- 
charge, together with all rights, benefits, privileges that would or 
might accrue from a continuity of service from the date of such illegal 
or unlawful discharge to the date of judgment. 

4. And for such other or further relief that may to the Court 
seem meet and proper. 


Ss. 
Murray H. Ingalls 


Filed September 14, 1961 


MOTION FOR SUMMARY JUDGMENT 


Comes now the defendant by his attorney, the United States 
Attorney for the District of Columbia, and respectfully moves the Court 
for summary judgment on the ground that there exists no gemine issue 
of material fact and defendant is entitled to judgment as a matter of 
law. 

Attached hereto and made a part of this motion are certified 
copies of documents extracted from the personnel file of plaintiff > 
identified as Government's Exhibit No. 1; a certified copy of; Air 


Force Regulation 35-66, dated July 23, 1956, Air Force Regulation 36-12, 


dated March 22, 1954, Air Force Regulation 36-12A, dated July 27, 19H, 
| 


identified as Government's Exhibit Nos. 2(a), 2(b) and 2(c) respectively; 
a certified copy of Air Force records and material contained in plaintiff's 
file in Docket No. 59-1267 in the office of the Air Force Board for the 
Correction of Military Records, identified as Government's Exhibit No. 
3; a certified copy of Air Force Regulation 35-66, dated March 17, 199, 
identified as Government's Exhibit No. 4; and a certified copy of page 
36, paragraph 44 of AFM 160-1, dated 30 April, 1953, identified as 
Government's Exhibit No. 5. 

s 


David C. Acheson 
United States Attorney 
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Filed September 14, 1961 


STATEMENT OF } 
AS 10 WHICH THERE 
PURSUANT TO LOC. 


MATERIAL Facts 
IS NO GENUINE ISSUE 
L CIVIL RULE 9(h 

Defendant contends that there is no genuine issue as to the 
following material facts: 

1. Prior to April 24, 1959 plaintiff served on active duty as 
a Major in the United States Air Force. 

2. On March 9,'1959 plaintiff was notified by letter from the 
Air Force that discharge action under Air Force Regulation 35-66, 
dated July 23, 1956, was pending against him based on information that 
plaintiff was a Class II homosexual. 

3. On March 12, 1959 plaintiff voluntarily signed a "tender of 
resignation for the good of the service" under the provisions of para- 
graph 7a, Air Force Regulation 36-12, dated liarch 22, 1954. Plaintiff's 
resignation states, in pertinent? part, as follows: 

tl, I, Murray H. Ingalls, Major, USAF, 115994, 

under the provisions of paragraph 7a, AFR 36-12, 22 

March 1954, hereby voluntarily tender my resignation 

from all appointments held by me at this time. I 

fully understand that if this resignation is accepted 

I may be discharged under other than honorable condi- 

tions from all appointments held by me. 

"2, The reason for the suomission of this resig- 

nation is: I am being considered for elimination from 

the service under AFR 35-66 (Class II). I am tendering 

my resignation for the good of the service in lieu of 

further elimination action vider that regulation in 

accordance with paragraph 7a, AFR 36-12. 

"6. J have been afforded the opportunity of con- 


sulting legal counsel regarding the advisability of 
submitting this resignation." 


oa. 
| 


4. On March 13, 1959 plaintiff received a medical examination 

and was found "qualified for separation." 

5. On April 7, 1959 the Secretary of the Air Force accepted 

plaintiff's resignation for the good of the service. 

6. On April 9, 1959 plaintiff was notified of the acceptance of 

his resignation by the Secretary effective April 24, 19%. | 

7. On April 24, 1959 plaintiff was separated from the Air Force 

under other than honorable conditions. 

8. Plaintiff appealed to the Air Force Board for the Correction 

of Military Records for review of the type of discharge received. 

9. On May 5, 1960 the Air Force Board for the Correction of 

Military Records denied plaintiff's application for review. 
10. This action was filed on May 22, 1961. 

re Deeeeee ean ee 

David D. Acheson 

United States Attorney 


Filed October 31, 1961 
OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
AND PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff by counsel and opposes defendant's motion 
for summary judgment and moves the Court for summary judgment on behalf 
of plaintiff on the grounds that the defendant has not presented a 
genuine issue of material fact and plaintiff is entitled to judgment 
as a matter of law. 


s 
Donald H. Dalton 


S- 


Filed October 31, 1961 
STATHLENT OF GENUINE ISSUES PURSUANT 
TO LOCAL CIVIL RULE 9(h) 
Plaintiff contends that there are genuine issues as to the 
following material facts: 
1. Plaintiff was entitled to an Honorable Discharge under a 
claim of unusual extemating circumstances of: 
a. That he is a veteran of World War II with over forty 
(40) air combat missions in North Africa, Sicily, Salerno, Anzio, and 
Southern France. 
b. That he participated in the Berlin Air Lift. 


c. That he is the holder of the following medals: Air 


Medal (70 clusters),' Army Occupation (Germany), World War II Victory 


Medal, American Defense ledal, Medical Human Action Medal, European- 
Africa-Middle East Campaign, American Campaign, National Defense, 
Berlin Air Lift. 
d. That he received an “outstanding rating" from Major 
General L. I. Davis, USAF. 
e. That his USAF OFFICER EFFECTIVENESS REPORTS have been 
many times Exceptional, Successful and Outstanding. 
2. That plaintiff received a superficial and inadequate medical 
examination on March 13, 1959. 
3. That plaintiff should have been retired for physical dis- 
ability in line of duty, as an incident of the service, on April 24, 


1959, with the rank of Major. 
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4. That the Air Force denied plaintiff the right of counsel. 


5. That plaintiff was without legal counsélwhen he signed a 


Tender of Resignation. 


6. That the Air Force did not make legal counsel available to 


plaintiff when he signed a Tender of Resignation. 


7. That plaintiff signed a Tender of Resignation without advice 


of counsel, nor an opportunity of consulting legal counsel. 


8. That the action of the Air Force Board for Correction of 


Military Records was arbitrary and capricious in not granting plaintitf 


an Honorable Discharge or retirement for physical disability in line 


of duty. 


9. That the Action of Defendant, Secretary of the Air Force, 


was arbitrary and capricious, and unlawful in not granting plaintiff 


an Honorable Discharge or retirement for physical disability in line 


of duty. 


10. That the delay in filing the case in court was a reasonable 


delay, caused by financial hardships and adjustment to civilian life. 


Ss 


Donald H. Dalton 
Attorney for Plaintiff 


Filed October 31, 1961 
AFFIDAVIT 


CLTY OF WEST COVINA, : ss 
STATE OF CALIFORNIA. 


I, Murray Ingalls, being first duly sworn, on oath, depose and 
say: That I am the plaintiff herein; that in December, 1958 I had an 
interview at Holloman Air Force Base, Almagordo, New Mexico, with 
Harris 0. Poy, Office of Special Investigations, U. S. Air Force; that 
Mr. Poy showed me several affidavits of accusations against me; that 
I denied all these ad¢cusations; that I was not confronted personally 
with the signers of the affidavits; that there was no corroboration 
of these affidavits;' that on March 9, 1959, I received a Letter of 
Notification from Brigadier General Daniel H. Hooks, USAF; that I was 
given 72 hours to sign my resignation; that legal military counsel 
was not provided me; that civilian counsel was not available to me; 
that I was refused counsel; that on March 12, 1959, I signed a Tender 
of Resignation for the Good of the Service, without the advice of 
counsel and without the opportunity of consulting counsel and counsel 
was refused me; that on March 13, 1959, I received a superficial and 
inadequate medical examination; that I requested a psychiatric 


examination, which was refused me; that no electrocardiogram was 


given me; that I was suffering from a Baker's cyst in the left knee 


and other disabilities; that I requested an operation on said cyst 
put it was refused me. 
That on March 10 and 11, 1959, I requested legal advice of Major 


Gasiewiez, USAF, the Judge Advocate General at Holloman Air Force Base, 
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Asmogordo, New Mexico, and legal advice was refused me; that during 
the period, March 10 to 1, 1959, I requested of Major Gasiewicz to 
take my file to the Judge Advocate General at Walker Air Base,| New 
Mexico, but Major Gasiewicz refused me the right to take my file with 
me and would not let the said file off the Base; that the above said 
Harris 0. Poy knows that I did not have the opportunity of consulting 
counsel and admitted it in the presence of witnesses; that Lieutenant 
Colonel James R. Gilmore, USAF, Deputy Chief of Staff, Holloman Air 
Force Base, on March 12, 1959, knew that I had no opportunity jof con- 
sulting counsel and admitted that information to me; that I was not 
sent to a hospital or before a medical board for evaluation of my dis- 
abilities; 
That delay in filing my case in Court was because I was finan- 


cially unable to retain counsel and afford court costs and legal ex- 


penses, as I am the sole support of my wife and two minor children; 


that I was separated from the United States Air Force with a Discharge 
Under Other Than Honorable Conditions in the rank of Major on ‘April 
24, 1959. 
That I am a veteran of 40 Combat iissions, 199 hours in|World 

War II, having served in North Africa, Sicily, Salerno, Anzio, Southern 
France, and also in the Berlin Air Lift; that I am the recipient of 
the following awards: 

Air Medal (70 clusters) 

Army Occupation (Germany) 


World War IL Victory Medal 


American Defense Medal 
Medical Human Action 
European, Africa, liddle East Campaign 
American Campaign 
National Defense Medal 
Berlin Air Lift 
AFISA Ribbons 
Subscribed and sworn to before me, 


a Notary Public, on this 27th day 
of October, 1961. Murray Ingalls 


Filed October 31, 1961 
AFFIDAVIT 


CLTY OF WEST COVINA: ss 
STATE OF CALIFORNIA 


I, Murray Ingalls, being first duly sworn, on oath, depose and 


say: That I am the plaintiff herein; that the delay in filing my case 
in court was beceuse'I was financially unable to until May of 1961 for 
the following: 

a. My wife, two children and I left Alamogordo, New Mexico, for 
Tilton, New Hampshire, to live with her folks. 

b. I was unable to find work in the Tilton area. 

c. We could not sell or rent our house in New Mexico but still 
had to pay $125.00 a month for it. 

d. In October of 1959, I came to Los Angeles, California to 


find work, which I did the end of November. 
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e. I moved my family to California in July of 1960. 
f. I still paid for the house in New Mexico $125.00 a month 
until I sold it in the spring of 1961, and paid from July 1960 $120.00 
a month for a place in California for my family at the same time. 
g- I had to pay to have our household goods moved from New 
Mexico to California. 
h. I had to pay all the transportation costs of my family. 
4. That I was out of work for seven months. 
That to finance all of the extra costs that were imposed on me, 
I had to borrow $2,500.00 from our life insurance policies, $1,600.00 
from my wife's family, cash my son's $1,000.00 bond and sell $3, 300.00 
of my stock securities. 
That to date we have been unable to return any of this |money. 
That when my house in Alamogordo, New Mexico, was sold for $16,500.00, 
for which I had paid $20,500.00, I omly received $2,000.00 cash. That 
I lost $4,000.00 on this transaction as I could no longer pay for two 
places. 
That upon receipt of the $2,000.00 I sent the money required to 
Mr. Donald H. Dalton, my attorney. ‘That this money was for him to file 


my case in court. 


Ss. 
ay Fine 
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DEPARTMENT OF THE ATR FORCE 
WASHINGTON 


SPECIAL ORDERS) 9 April 1959 
NUMBER C-216) 


1. MAJ MURRAY H INGALLS, 11599A (Maj, RegAF) is relieved from 
assignment Hq AFMDC, ARDC, Holloman AFB, N Mex effective 24 Apr 59, on 
which date his resignation is accepted by the President under provision 
of paragraph 7a(3), |AFR 36-12, and he is discharged under other than 
honorable conditions from all appointments in the USAF. Officer will 
be issued DD Form 794AF. Transportation officer will furnish trans- 
portation in kind to home of record Tilton, NH, or in lieu thereof if 
requested by officer and approved by unit commander, to another place 
provided cost does not exceed cost of transportation to home of record. 
SDN 52A. PCS. TON. 5793500 948-141 P 531.11 S$ 503725 02. 

BY ORDER OF THE SECRETARY OF THE AIR FORCE: 


THOMAS D. WHITE 
Chief of Staff 


HEADQUARTERS 
Air Force }4ssile Development Center 
Air Research & Development Command 
Holloman Air Force Base, New iexico 


9 March 1959 


Letter of Notification 


Major Murray H. Ingalls, 11599A 
Air Force Missile Development Center 
Holloman Air Force Base, New Mexico 


This is to oficially notify you that I am in receipt of 
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information to substantiate discharge action against you under 

Force Regulation 35-66. | 
2. Based upon this information and the policy outlined jin Air 

Force Regulation 35-66, there is reason to believe that you are a 

Class IIT homosexual. For your information a copy of this regulation 

is attached; it explains the policy on this subject in detail and 

defines your rights as a respondent in the proposed action. 
3. The following actions will now be initiated: 

a. Asa class II respondent, your case will be referred 
to the appropriate authority for consideration of trial by general 
court-martial. 

b. As a class It respondent you may request discharge under 
other than honorable conditions in lieu of further action under Air 
Force Regulation 35-66 utilizing the attached format which is self- 
explanatory. 

c. Asa class II respondent, you may request that your case 
be considered by a board of officers as prescribed in section|C of AFR 


35-66. ‘The functions of this board and your rights, including the 


availability of legal counsel, where desired, are fully explained in 
AFR 35-66. 


2 incls /t/ DANIEL E. HOOKS 
1. AFR 35-66 Brigadier General, 
2. Attachment 2 to Commander 

AFR 36~12 
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Headquarters 
AIR FORCE MISSILE DEVELOPMENT CENTER 
Air Research and Development Command 
United States Air Force 
Holloman Air Force Base, 
New Mexico 
12 March 1959 
Tender of Resignation for the Good of the Service 
Director of Military Personnel 
Headquarters, USAF 
Washington 25, D. Ce. 

1. I, Murray H. Ingalls, Major, USAF, 11599A, under the pro- 
visions of paragraph 7a, AFR 36-12, 22 March 1954, hereby voluntarily 
tender my resignation from all appointments held by me at this time. 
+ fully understand that if this resignation is accepted I may be dis- 
charged under other than honorable conditions from all appointments 
held by me. 


2. The reason'for the submission of this resignation is: I 


am being considered for elimination from the service under AFR 35-66 


(class II). I am tendering my resignation for the good of the service 
in lieu of further elimination action under that regulation in accord- 
ance with paragraph 7a, AFR 36-12. 

3. I understand that I will not be entitled to mstering-out 
pay or settlement for accrued leave. 

&, I understand that if I am discharged under other than 
honorable conditions as a result of acceptance of this resignation I 
may be deprived of many rights and benefits under laws administered 


by the Veterans Administration. 
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5. I am not accountable or responsible for public property or 
funds. 
6. I have been afforded the opportunity of consulting legal 
counsel regarding the advisability of submitting this resignation. 

7. Even though paragraph one of this letter would indicate that 
I am admitting the allegations I would like to point out that I have 
not and do not admit to or deny this allegation inasmich as after over- 
imbibing in alcohol I have for the past several years experienced black 
outs. During these periods I do not recall anything that takes place. 

8. I am requesting that under paragraph 4b, AFR 35-66 that I be 
considered for a General rather than an Undesirable discharge. I feel 
that my service performance over the past fourteen (14) years |speaks 
for itself as to the amount and quality of my work and proves ny 
feeling of dedication to the Air Force. I feel that as such it warrants 
a General rather than an Undesirable discharge because the latter would 
jeopardize the lives of my wife and my children as well as my own for 
as long as we live. I would be unable to obtain employment with any 
company for which I am qualified to work. At present, I have |several 
offers from prominent companies which, I am certain, would not accept 
me with an Undesirable discharge. 

9. I prefer resignation rather than board action or courts- 
martial because in either case these actions would bring more |discredit 
upon the Air Force, and myself, because of the publicity they |would 


create. 


10. I respectfully request that the character of my duty per- 


formance be substantiated by an indorsement from this Center. 


| s{ 
MURRAY H. INGALLS, 115998 
Major, USAF 
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Ltr fr Maj Murray H. Ingalls, 11599A, Subj: Tender of Resignation 
for the Good of the Service. 

LilP lst Ind 


HQ ATR FORCE MISSILE DEVELOPMENT CENTER, Holloman Air Force Base, 
New Hexico 16 Mar 1959 


0: Commander, Air Force Special Weapons Center, Kirtland Air 
Force Base, New Mexico 


1. Recommend that this resignation be approved in lieu of further 
elimination action under AFR 35-66. 
2. Officer is not: 
Under investigation. 
Under charges. 
Awaiting result of trial. 
Absent without leave. 
Absent in the hands of civil authorities. 
Insane. 
In default with respect to public property or funds. 
3. There has not been a report of recent misconduct on the part 


of this officer which is not shown herein. 


4. Officer is not accountable or responsible for public property 


or funds. 

5. Officer has been afforded the opportunity of consulting legal 
counsel. 

6. Formal court-martial charges have not been preferred. Attached 
is a complete case file of all the facts upon which this resignation 
is based. 


7. There is no reasonable ground for the belief that the accused 
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is, or was, at the time of his misconduct, mentally defective, 


deranged, or abnormal. 


8. Personnel data of interest that 


is not available to the officer 


exercising general court-martial jurisdiction is reflected on the 


enclosed copy of the officer's AF Form i. 


9. Granting the request in paragraph 10 of basic letter, this 


officer's records reflect commendable service in all other respects 


except this serious misconduct. His performance for the period 24 


Noverber 1956 to 31 May 1958 was rated outstanding in the two effective- 


ness reports covering that period. Despite this record, this |head- 


quarters finds no basis for claim to unusual extenuating circumstances 


in the interpretation of par 4, AFR 35-66. 


4 Incls 
1. Cy of Ltr of 
notification 
2. Nedical Examination 
3. Cy of AF Form 11 
4. Cy of Investigation 
Report - w/d BMD 


/s/ 

DANIEL E. HOOKS 
Brigadier General, 
Commander 


Standard Forns 1 
(Rev, June tivity 


rr : 
1, LASTSAAME—FIRST MAME—MIOOLE NAME i 


INGALLS, MURRAY HAROLD | 


—_ 
4. HOME AOORESS (Number, streat or RFD, city or town, sone and State) 


Alamogordo, New Mexico 


604 Monroe Ave. 


BRACE ; 
Caucasian 


13. PLACE OF BIRTH 


MILITARY e 


12. DATE OF BIRTH 


16 May 19(39)| Manchester, New.  Bampabiine 


15. EXAMINING FACILITY OR EXAMINER. AND ADORESS | | 


9, TOTAL YEARS GOVERNMENT SERVICE 


. (ORT OF MEDICAL EXAMINATIC’ ~ 


2 GRACE AND COMPONENT OR POSITION 
*Major USAF 


S. PURPOSE OF EXAMINATION 


Separation 


3. JOENTUFICATION NO, 


1599. 


6. DATE OF EXAMINATION 


13 March 1959 


11, ORGANIZATION UNIT 


AFMDC 


14, NAME, RELATIONSHIP, AND ADORESS OF NEXT OF KIN 


Hildegard W. Ingalls (Wife) Same as 4 
above 


16, OTHER INFORMATION 


USAF Hospital, Holloman AFB, New Mexico 


17, RATING OR SPECIALTY 


CLINICAL EVALUATION 


Cat, & est, conale) (Auditor 
22. EARS—GENERAL “Mig under some POand 715 


27. OCULAR. MOTILITY (Aseatrated parallel moor 


. 4 30. VASCULAR. SYSTEM (Varicositics, ete.) 
JIL ABDOMEN AND VISCERA (Include hernia) 
X_-_{3e anus ano RECTUM easyer 
3d. ENDOCRINE SYSTEM 


ad 
x 34. G- SYSTEM Nant eet 
J 35. .URPER EXTREMITIES OT Lear padidainaiieed a 

—} 

= 


(5 wd fear 
37, LOWER EXTREMITIES (crn, 


SE. SPINE, OTHER MUSCULOSKELETAL | 
| 39. IDENTIFYING BODY MARKS, SCARS, TATTOOS a 
Tao, SKIN, LYMPHATICS 


a 


37. 


1 41, NEUROLOGIC (Keutlibrvem teote wader vem 78) 
«1 42. PSYCHIATRIC (Sprecfueny pereenality demation) 
43. PELIIG (Females only) (Check how done) 

Ovacinar- CO) recran 


44, DENTAL (Place appropriate aymbols above or below number of upper cat lower teeth, respectioely.) 


O—Reatoradle teeth 
J—Nenrestorable teeth 


X—Missirg teeth 


45. URINALYSIS: A, SPECIFIC GRAVITY 1.01 


Negative 


47, SCROLOGY (Specify teat used-end revult) 


VDRL - Negative 


NOTES. (Deecribe ever; 


NX X—Replaced by dentures 


IT 
TIME IN THIS CAPACITY (Total) .. 


abnormality in detail. Enter pertinent item number before each 


comment, ntinue in item 73 and use additional sheets if necessary.) 


a 


5 cm, diameter flietuant\ cyst post. aspect left knee, 
(Bakers cyst). No limitation of range of motion or 
strength. 


DF 


REMARKS ANO ADDITIONAL DENTAL — 
DEFECTS AND DISEASES 


(Continue in item 73) 


(4X4) —Fized bridge, brackets to 
include abutments 


46, CHEST X-RAY (Place, date, Alm number and reeul!) 


12 Mar 59 
Negative 


wih 


a 


amd. : 
Cimswen  £) econ CO neave Ooatse 


| Acciemoation Ye et ed ee end © eer recon wmomactD + 
: Rormal AOC Abridged x Sten caee e 


aG.at wy 


tect wy iS ma 15 0" denne ates 


_ Memos, chicken pox an2 measles ia childhood, no comp. oF se@q- Sugar in urine in teens, 
clinicslly treated, no cmp. or seq. Appendectomy 1941, no comp. or seq. Jaundice 
1943 az result of acate hepatitis, no comp. or Seq. Tonsillectomy 1945, normal 5 
recovery. Hea tad "catch" in elbow for past six years, no loss of motifu or deformity. | 
Pain in 1956 in chest, clinically evaluated and treated, mo (comp. or. seq.) Fatzting : 
ané dizziness from 1953 to present. Clinically treated in 1953. Still occurs on a 
standing up too fast. Sinusitis occasionally, mild, easily controlled. Soaking night @ 
sweats approximately 50% of time. Reason ergiic to penicillin. Loss of i 
memory as result of over indulgence of alcoholic Sbenayeegn 


20> SUMMARY OF DEFECTS AnD DIAGNOSES ( Liat Cragncscs wth vem mumibere) - ae o c* ° Eos 


None. SAE YE, 3 


~> DISPATCHED 
16 MAR 1950 \ < 
sete AFMDG _{c‘ 
aa Steal iy CEA UEAND ORM, Te Ee Ee ee rh 
None. v ac yuly ey xy 
ERE ge Se Se RARE Na Re Sn aR ~ le | Nail eh 
77. Sxamimee (Check? y 3 “ 
a OB ss quaumep ror Separation. | Sas Oa 
0 () MoT Quaurito FoR | 2 
lw ROP QUALIFIED UIST OSOUALFRING OUFICTS BY ITEM MUMBER = =e - +: £ 


\ OR PRINTED RAMEOF PMYSICLAN 
YY L. B. EASON, CAPT. USAF-MC 


£0. TYPED OR PRINTED MAME OF PHYTACIAM ‘SHOMATURE 


{ 
er ee ‘ 
it, TYPED OR PRINTED MAME OF OCKTIST OR PHYSICUAN ( Indicate which) GMAT UAL 
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DEPARTMENT OF THE AIR FORCE 
Washington 
Office of the Secretary 
MEMORANDUM FOR SEPARATIONS BRANCH 
PROMOTIONS & SEPARATIONS OLVISION 
DIRECTORATE OF MELITARY PERSONNEL 
SUBJECT: Resignation for the Good of the Service 
Upon recommendation of the Air Force Personnel Board, the Sec- 
retary of the Air Force accepts the resignation for the good of the 
service submitted on 12 March 1959, by Major Murray H. Ingalls, 11 509A, 


under the provisions of paragraph 7a, AFR 36-12, in lieu of action 


under AFR 35-66, and directs that he be issued a Discharge Certificate 


(under other than honorable conditions). 
FOR THE DOLRECTOR: 
J. H. THOMPSON 
Lt. Colonel, USAF 
Executive 


Secretary of the Air Force 
Personnel Council 


AFR 35-66 LETTER OF NOTIFICATION 10 OFFICER 
(CLASS IX OR CLASS ITZ) 


SUBJECT: Letter of Notification 
To: (Member Concerned) 

l. This is to officially notify you that I am in receipt of 
information warranting the initiation of action against you under 
AFR 35-66. 

2. Based upon this information there is reason to believe your 


2h 


case falls within the category of a Class ______, as defined in para- 
graph 12, AFR 35-66. For your information, a copy of this regulation 
4s attached; it explains the policy on this subject. 
3. As a respondent under AFR 35-66, you may tender your lresig- 
nation in accordance with the applicable provisions of AFR 36-12. If 
you do not elect to tender your resignation under 36-12, the commander 
of the major air command may consider elimination action under AFR 36-2. 
The cited administrative procedures do not preclude trial by general 
court-martial, if applicable and deemed appropriate. 
4. Military counsel has been obtained to assist you (give rank 
and name). In lieu of appointed counsel you may have counsel| of your 
choice, provided such counsel is serving in the active military ser- 


vice and is reasonably available. Also, in lieu of military counsel 


you have the right to employ civilian counsel, but if civilian counsel 


is employed it mst be at your own expense as no funds are available 
for payment to civilian counsel under this authority. In the] event 
you Waive your right to military counsel, you are required to} furnish 
a written statement to this effect, to be attached to the file in your 
case. 
5. Request you confer with counsel concerning your case and 
advise me, without delay, of your intentions regarding paragraph 3 
above. If you elect to submit your resignation, furnish your tender 
of resignation to me. If you do not elect to submit your resig- 
nation, furnish me with a written statement to that effect. 


NOTE: ‘The original of the letter of notification presented to the 
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respondent will not be classified. A copy of this letter of notifi- 
cation, properly noted to indicate the date and time of delivery, will 
be made a part of the documented case. However, no copy will be made 


a vart of the Unit Personnel Records Group. 


DONALD H. DALTON 
815 Fifteenth Street, NW 
Washington 5, D.C. 


August 18, 1959 


The Secretary of the Air Force 
(Board for Correction of 
Military Records) 
Department of the Air Force 
Washington 25, D. C. 


Dear Sir: 


Enclosed please! find Application for Correction of the Military 


Record of Murray H. Ingalls, former major, USAF, file number 1159 A, 
who has retained me to represent him before the Board. 
Will you please permit me to see the complete file in his case. 
A copy of the OSI report on Mr. Ingalls is requested. 
A legal brief of the case will be presented later. 
An oral hearing is requested. 
Please send all correspondence in the matter to my office. 
Respectfully submitted. 
[s/ 


Donald H. Dalton 


SAFCB 59-1267 
CERTIFIED 
Dear Mr. Ingalls: 
Reference is made to your request for correction of your military 
record, under the provisions of Section 1552, Title 10, United) States 
Code, (70A Stat 116). 
The odministrative regulations and procedures established| by the 
Secretary of the Air Force for the guidance of the Board provide that 
an application may be denied where the applicant has not submitted 
sufficient evidence to establish a showing of probable error or in- 
justice in the case. 
I regret to advise you that a careful consideration by the Board 
of your military record, together with such facts as have been 
presented by you, fails to establish a showing of probable errfor or 


injustice in your case. Therefore, in the absence of additional 


material evidence tending to show the commission of an error or ine 


justice, no further action on your application is contemplated. 
BY DIRECTION OF THE CHAIRMAN: 


FRANK D. HARDIN 
Executive Secretary 
Air Force Board for the Correction of Military Record 


Mr. Murray H. Ingalls 

c/o Donald H. Dalton, Esquire 
815 Fifteenth Street, NW 
Washington, D. C. 
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Filed November 20, 1961 
ORDER 

This cause having come on for hearing upon cross-motions for 
plaintiff and defendant for summary judgment, memoranda of points and 
authorities in support thereof and in opposition thereto, and the 
Court having considered said motion, exhibits filed herewith and the 
pleadings herein, and having heard oral argument in open Court thereon, 
and it appearing to the Court that there exists no germmine issue of 
material fact, and that defendant is entitled to judgment as a matter 
of law, it is this 20th day of November, 1961, 

ORDERED that defendant's motion for summary judgment be and the 
same is hereby granted and that plaintiff's motion for summary judgment 
be and the same is hereby denied, and it is 

FURTHER ORDERED that the complaint be and the same is hereby 


dismissed. 


Ls/ Alexander Holtzoff 
JUDGE 


Filed September 14, 1961 
AFFIDAVIT 
I, Ursel C. Nolte, being duly sworn before the undersigned Notary 
Public, depose and say as follows: On 28 October 1959, at Holloman AFB 


I was in the Office of Special Investigations in the presence of Mr. 


Murray Ingalls and OSI Agent Mr. Poy. Mr. Ingalls queried Mr. Poy con- 


cerning legal council not being afforded Mr. Ingalls with direct 
reference to allegations resulting in USAF Discharge of Mr. Ingalls. 
Mr. Poy agreed that such service was not afforded to the best of 
his knowledge. However, he could not provide an affidavit to this 
effect unless approved by his supervisor. The proper address was pro- 


vided by Mr. Poy for Mr. Ingalls to make an affidavit request. 


STATE OF NEW MEXICO) gs, Ursel C Nolte 
COUNTY OF OTERO ) 


On this 17th day of December 1959, before me personally appeared 
Ursel C. Nolte, known to me to be the person described in and who exe- 
cuted the foregoing affidavit and stated to me that he executed the same 


as his free act and deed to the end that it may be recorded as) such. 


Notary Public 


Filed September 14, 1961 
AFFIDAVIT 
State of New Mexico: ss 


I, Richard F. Chandler, being first duly sworn according to law, 


<= 


depose and say: that I have know personally Major Murray H. Ingalis 
for approximately three years; that I ama mechanical engineer, em- 
ployed on stress analyses at Holloman Air Force Base, Alamogordo, New 
Mexico; that I have served under Major Ingalls as a lieutenant and as 
a G.S.1l; that I know Major Ingalls socially; that our families have 
visited each other many times; that the general reputation as a normal 
man is the reputation of Major Ingalls in the commnity; that his 
reputation for truth and veracity is excellent; that his personal 
character is excellent. 


s 
RICHARD F. CHANDLER 


Subscribed and sworn to before me, a notary public, on this 24 


day of August, 1959. 


Notary Public 


Filed September 14, 1961 


2 ag Gs el Se 
State of New Mexico: ss 
I, Ursel C. Nolte, being first duly sworn according to law, 

depose and say: that I am a major and command pilot in the United States 
Air Force; that I am chief of the Instrumentation Branch at Holloman 
Air Force Base, Alamogordo, New Mexico; that I have known personally 
Major Murray H. Ingalls for approximately three years, in a professional 
capacity; that I have known Major Ingalls personally and socially for 


approximately three years; that we have flown throughout the United 


wie 


States together on airplanes; that our families have visited back and 
forth many and numerous times and that we have gone on outings to- 
gether; that Major Ingalls is of excellent character; that his 
character, among people that know him, is that of a normally sexually 
adjusted male; that his character for truth and veracity is excellent; 
that his personal character is excellent. 
s 
Ursel C. Nolte 
Subscribed and sworn to before me this 24th day of August, 1959. 


Ss 
Notary Public 


Filed September 14, 1961 
AFFIDAVIT 
State of New Mexico: ss 
I, Grace Nolte, being first duly sworn according to law, 
and say that I am the wife of Major Ursel R. Nolte; that I hav 
personally Major Murray H. Ingalis for approximately three years; 
I have known Major and Mrs. Ingalls socially for approximately three 
years; that our families have visited back and forth many and numerous 


times during the past three years; that Major Ingalls has a general 


reputation as a normal healthy man; that his personal character is 


excellent. 


s 
Grace Nolte 


Subscribed and sworn to before me this 24th day of August, 1959. 


s 
Notary Public 
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Filed September 14, 1961 


AFFIDAVIT 
I, Warren M. Sanders, being first duly sworn according to law, 
depose and say: that I am a former officer in the Air Force and pilot, 
and at present am an electronic engineer, and personally have known 
Major Murray H. Ingalls for approximately three years; that I am em- 
ployed at Holloman Air Force Base, Alamogordo, New Mexico; that I live 
at 1720 Van Court, Alamogordo, New Mexico; that I personally served 
under Major Ingalls as'his assistant for one and one-half years; that 
I know Major and irs. Ingalls socially and have visited with them many 
times; that Iajor Ingalls is of excellent personal character; and that 
he has a general reputation as a normal well adjusted man. 
s 
Warren M. Sanders 
Subscribed and sworn to before me, a notary public, on day 
of August, 1959. 


Ss 
Notary Public 


Filed September 14, 1961 
AFFIDAVIT 
I, Bascom E. Tillotson, being first duly sworn according to law, 
depose and say: that I ama major in the United States Air Force, now 
stationed in the Pentagon, Washington 25, D. C.; that I have personally 
known Major Murray H. Ingalls for approximately seven years; that I have 


served, professionally, with him in Freising, Germany; that I have been 
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socially acquainted with Major Ingalls for seven years; that Mrs. 


Tillotson and I have had Major and Mrs. Ingalls for our guest many 
and numerous times; that Major Ingalls has always conducted himself 
as a gentleman; that he is of excellent military character; that he is 


of excellent personal character. 
| 
| Sse ae es RTS 

BASCOM E. TILLOTSON; JR. 
Subscribed and sworn to before me this 12 day of September, 1959. 
s 


Notary Public 
Alexandria, Virginia 


Filed September 14, 1961 
AOPSE EE Do A Ve TL 


City of Alexandria ) ss: 
State of Virginia ) 


I, Lela Tillotson, being first duly sworn according to law, 
depose and say: That I am the wife of Major Bascom E. Tillotson, now 
stationed in the Pentagon, Washington, D. C.; that we live at 2939 
Bryan Street, Alexandria, Virginia; that I have known Major Murray H. 
Ingalls for approximately seven years; that I have known him socially 
in Germany and also in the United States for approximately seven years; 
that Major and Mrs. Murray H. Ingalls have been our guests many| and 
numerous times; that Major Ingalls has always conducted himself asa 
gentleman; that he is of excellent personal character; that his 


character for truth and veracity is excellent; that he is definitely 
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a normal human being, with no abnormal aberrations; and that his 
character, as a normally sexually adjusted male, has never been 
questioned. 


s 
Lela Tillotson 


Subscribed and sworn to before me this 12th day of September, 1959. 


s 
Notary Public 


FRANK S. CAPRfO, M. D. 

Columbia Medical Building 
1835 Bye St. N. W. 
Washington 6, 0.C. 


February 1, 1960 
Psychiatric Examination Report 
TO WHOM IT MAY CONCERN: Re; Ingalls, Murray 


5 Linden Ave., 
Tilton, New Hampshire 


On August 14th. and August 17, 1959 I conducted a comprehensive psychiatric 


survey consisting of a series of interview-examinations of Major Murray 
Ingalls, at the request of his attorney Donald Dalton (815 - 15th St. 

N. W., Washington, D. C.). 

The survey covered such aspects of his life as his family background, 
childhood, adolescence, education, occupational activities, religious 
affiliation, social life, personality study, his marriage and a detailed 
account of his sex life as well as the events during his military service 
that led to his resignation on April 23, 1959. 


The findings of the above examinations failed to disclose any evidence 


Bolie 


of any sexual aberration. There was nothing in his background |to in- 


dicate that he is a homosexual or that he ever had homosexual tendencies. 


He has been married twelve years, has two children and has made a normal, 


healthy adjustment in marriage. I have had an opportunity to talk with 


his iwfe and she has assured me that he has never given her any grounds 


to suspect any sexual difficulty of any kind. 


Based on the information that I could ascertain he was never given an 


opportunity to receive a thorough psychiatric examination while in the 


military service and he feels had he had this opportunity he could have 


explained how he had become victimized by an unfortunate set of circum- 


stances. He had also suffered from a knee 


injury and feels that he did 


not receive the benefit of adequate treatment. He comes from 4 very 


good family background, has a college degree from the University of New 


Hampshire, has had a good military service 
honorable discharges in 1942 and 1945. He 
given his last discharge, the kind that he 


the rest of his life, as far as his career 


record as evidenced |by two 
was very shocked when he was 
feels will handicap |/him for 


ambitions are concerned. 


I have had the opportunity of examining many hundreds of sex offenders 


and have written many books in this field which are being used|as 


reference works by psychiatrists and lawyers. I mention this only 


because I feel quite confident that Major Ingalls is not a homosexual 


as there is insufficient evidence to corroborate making such a /diagnosis. 


In view of this fact I feel that his case merits reconsideratidgn by the 


military review board. 


Respectfully, 


Frank S. Caprio M.D. 


DRS. COBEY and RUSH 
1726 Eye Street, N.W. 
Washington 6, D. C. 
August 12, 1959 
Mr. Donald H. Dalton 
815 15th Street, N. W. 
Washington, D. C. 
Re: Murray H. Ingalls 

Dear Mr. Dalton: 

Mr. Murray H. Ingalls came to see me today, August 12, 1959 
because of a painful Baker's cyst in the popliteal space of the left 
knee that has been present for two and one-half years. The patient 
stated that this was present approximately six months before discharge 
from the army. He was seen by Dr. Louis Breck of El Paso, Texas who is 
consultant for the air! forces at the base where he was stationed. Dr. 
Breck stated that thisiwas a Baker's cyst. Why this cyst was not re- 
moved, since this is a ganglion of the capsule of the kmee joint, to 
give this patient a normal knee I do not know. It certainly should be 
removed because this patient is going to have pain in the back of the 


knee and pain in the calf of the leg and some pain running up the back 


of the thigh until this is done, and certainly will be disabled as a 


result of this cyst which is a large cyst now measuring approximately 


3 cm. in diameter and definitely interfering with flexion of the leg 
and full extension of the leg because of its size. 


Sincerely yours, 


/s/ 


Milton C. Cobey, M.D. 
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Filed September 14, 1961 

Ingalls,, Murray 9/15/59 
The results of a survey of Ir. Murray Ingalls, 40, may be summarized as 
follows: 
This gentleman desires a general survey. He gives a history of) right 
thoracic pain as described in the attached clinical history, and he 
reports the existence of a cyst in the left popliteal space. 
Mr. Ingalls also reports mild bowel looseness and certain other| diges- 
tive symptoms as recorded in the history. 
Physical examination: the patient is normally nourished. He does not 
appear acutely ill. Routine examination of the head and neck reveals 
nothing of significance. It is noted that the tonsils have been cleanly 
removed. The thyroid gland is normal to palpation. 
No cervical adenopathy or adenopathy elsewhere. Routine examination of 
the heart and lungs reveals no evidence of organic disease. The peri- 
pheral arteries and joints are not remarkable except for the existence 
of a cystic formation the size of an English walmit in the popliteal 
space of the left knee. Routine examination of the various abdominal 
organs is negative. Digital rectal examination is also negative. 


Anoscopic examination: internal hemorrhoids of moderate size. | Proctos- 


copic to 21 cm.: the bowel to this level is reddened and appears 


slightly edematous, no ulcerations observed. 
Laboratory studies: temperature, 99.6; blood pressure, 136-80; com- 
plete blood count normal - hemoglobin, 104%; red cells, 5,060,000; 

white cells, 6900. Fasting blood sugar, 111 mg.%, normal (no tendency 


to diabetes). Bromsulfalein liver function test, normal, no dye 
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remaining after thirty minutes. Urine normal; stool negative for 

occult blood; special study of stool for amebae and other parasites, 
negative. Blectrocardiographic studies, resting and after double 
exercise tolerance test, reveal no abnormality. 

Discussion: This survey has to date revealed only the following positive 
considerations: 

(1) A cystic formation involving the popliteal space of the left knee, 
so-called Baker's cyst. 

(2) A general reddening of the mucous membrane of the rectosigmoid 
without definite ulceration. 


(3) On one check, a low-grade fever. 


No explanation is established of the recurrent right thoracic pain. 


I believe that this diagnostic effort should be carried on further, in 
that the reason for the patient's diarrheal tendency has not been 
adequately established. 

I should like Mr. Ingalls to report back to me and I will carry out 
additional studies. 

Mr. Donald H. Dalton 

815 Fifteenth Street, N. ‘. 

Washington, D. C. 

Dear Mr. Dalton: 

I am sending along my notes on Mr. Murray Ingalls. You will find them 
incomplete, in that I have not had the opportunity of carrying out 
necessary studies on the gastro-intestinal tract. I hope that Mr. 
Ingalls may return to me for this. 


It was good of you to send Mr. Ingalls to the office. 


With kind regards, I am 


Sincerely, 


Matthew White Perry, M.D. 
The bromsulfalein liver function test was done because this patient 
reported having had a hepatitis. The test gave a normal value in 
relation to the elimination of the dye and thereby gave evidence of a 
normal liver now existing. 


Matthew White Perry, M. D. 


Filed November 22, 1961 
NOTICE OF APPEAL 
Notice is hereby given this 22nd day of November, 1961, that 


MURRAY H. INGALLS hereby appeals to the United States Court of Appeals 


for the District of Columbia from the judgment of this Court entered on 


the 20th day of November, 1961 in favor of defendant against sand 


MURRAY H. INGALLS. 


Donald H. Dalton 
Attorney for Plaint: 
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Filed September 14, 1961 
WOW, AFMDC, SUBJECT: USAF OFFICER EFFECTIVENESS REPORT 
HDG lst Ind 
HQ Air Force Missile Development Center, Holloman AFB NMex 


TO: Commander, Air Research and Development Command, 
Andrews Air Force Base, Washington 25, D. C. 


Although I have not had many opportunities to observe directly 


the work of Major Ingalls, I am well aware of the performance of the 
Test Track Division, and the contribution he has made to the work 
in constructing and testing the new high speed sleds. I heartily 
endorse the rating given. 
/s/ 
L. I. DAVIS, 11114 


Major General, USAF 
HEDAFMDC 


Filed September 14, 1961 


HDW, HEDHADC, SUBJECT: OFFICER EFFECTIVENESS REPORT 
Major Murray H. Ingalls, 11599A 


HDG ist Ind 
HQ Holloman Air Development Center, Holloman AFB NMex 


TO: Commander, Air Research and Development Command, 
Post Office Box 1395, Baltimore 3, Maryland 


I concur in the outstanding rating on Major Ingalls. 


[s/ 
L. I. DAVIS 
Major General, USAF 
Commander 
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TRANSCRIPT OF PROCEEDINGS 
November 9, 1961 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
vefore Judge Holtzoff 
i ee ae a ee OPINION OF THE COURT 
THE COURT: ‘The Court is of the opinion that the validity and 
the effect of the resignation mst be governed by the regulation that 
was in effect at the time that the resignation was tendered and 
accepted, not as of the time when it became effective, which|was at 
a later date. 
The Court is further of the opinion that the standard medical 
examination, which was to include a psychiatric consultation, did 
not have to be made if the officer tendered his resignation in liew 
of further action. 
In view of these considerations, the Court finds it unnecessary 
to pass on the question of laches. 
The defendant's motion for summary judgment is granted 


MR. DALTON: If your Honor please, would you mind if I call 


your attention to the wording of Section 14, which that falls under? 


THE COURT: I read it. 

MR. DALTON: The beginning, sir? 

THE COURT: I am going to grant the motion. I am afraid I have 
no alternative except to do that, Mr. Dalton. 

Thank you, gentlemen. 


(Thereupon, the hearing stood concluded.) 
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Crake Us Sbornik” 


QUESTION PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 
! 1, Was appellant’s separation from the Air Force valid and 
in compliance with applicable regulations, where the record 
| discloses that: he received appropriate notice of the charge 
against him and the possible alternatives open to him; he 
elected to resign for the good of the service in lieu of action to 
eliminate him from it; the applicable regulation did not re- 
quire the service to furnish counsel unless an officer elected to 
| face a military board; his resignation was voluntary and with 
knowledge of the possible consequences; and the Secretary of 
| the Air Force acted in accordance with service policy in dis- 
charging him under other than honorable conditions? 
| 2. Was appellant denied a psychiatric examination to which 
he was entitled prior to separation, where the applicable regu- 
| lation placed such an examination within the discretion of 
the military authorities? Should he have been retired for 
| physical disability, where he never applied for such retirement 
’ but submitted his resignation for the good of the service? 
3. Can appellant maintain this action, where he waited over 
' @ year after the final administrative determination in his case 
before filing suit in court? 


(I) 


Counterstatement of the case 
Statutes and regulations involved.... 
Summary of argument 

Arguments: 


II. Appellant received an appropriate medical examination 
before separation. 
III. Appellant’s claim is barred by laches__ 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16788 


Murray H. INGALLS, APPELLANT 
v. 
Evucens M. Zocxert, SECRETARY oF THE Arr Force, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Prior to his discharge, appellant was on active duty with 
the U.S. Air Force, holding the rank of major. He was sta- 
tioned at Holloman Air Force Base, New Mexico. 

On March 9, 1959, appellant received a letter of notification 
from the commander of the Air Force Missile Development 
Center at Holloman Air Force Base. It stated that informa- 
tion had been received substantiating discharge action against 
appellant under Air Force Regulation 35-66. This informa- 
tion gave reason to believe that appellant was a Class II 
homosexual under Air Force Regulation 35-662 The letter 


2The regulation divided homosexuality cases into several categories. 
Class II was defined as follows : 

“Those cases where a member, while serving in the active military serv- 
ice, has willfully engaged in one or more homosexual acts, of has proposed 
or attempted to perform an act of homosexuality which do not fall into the 
clase I category.” 

Clase I included homosexual atts accompanied by assault or coercion. 
AFR 35-60, 28 July 1956, paragraph 12. 


(1) 


2 


enclosed a copy of the regulation and informed appellant that 
the following actions would now be initiated: 


a. As a class II respondent, your case will be referred 
to the appropriate authority for consideration of trial 
by general court-martial. 

b. As a class II respondent you may request dis- 
charge under other than honorable conditions in lieu 
of further action under Air Force Regulation 35-66 
utilizing the attached format which is self-explanatory. 

c. As a class II respondent, you may request that 
your case be considered by a board of officers as pre- 
scribed in section C of AFR 35-66. The functions of 
this board and your rights, including the availability 
of legal counsel, where desired, are fully explained in 
AFR 35-66. (J.A. 15-16). 


On March 12, 1959, appellant tendered his resignation for 
the good of the service, in accordance with the provisions of 
paragraph 7a, AFR 36-12, 22 March 1954.* He stated that 
he made the tender “voluntarily” and that “I fully under- 
stand that if this resignation is accepted I may be discharged 
under other than honorable conditions from all appointments 
held by me.” (J.A. 17) 

He further stated: 

2. The reascn for the submission of this resignation 
is: I am being considered for elimination from the serv- 
ice under AFR 35-66 (class II). I am tendering my 
resignation for the good of the service in lieu of fur- 


2In pertinent part, this paragraph, as amended by AFR 36-12A, 27 July 
1954, reads as follows: 

“7. Resignation for the Good of the Service: 

“g. General. Officers separated under this paragraph normally will be 
discharged under other than honorable conditions unless otherwise spe- 
cifically directed by the Secretary of the Air Force. 


“(3) An officer who is being considered for elimination from the service 
under paragraph 5, AFR 35-66, 12 January 1951 (Class II) may tender his 
resignation for the good of the service in lieu of further elimination action 
under that Regulation. If the officer refuses to tender a resignation, action 
will be taken as otherwise indicated in paragraph 5, AFR 35-06.” 
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ther elimination action under that regulation in accord- 
ance with paragraph 7a, AFR 36-12. 


* * * * * 


6. I have been afforded the opportunity of consult- 
ing legal counsel regarding the advisability of sub- 
mitting this resignation. (J.A. 17-18) 

Appellant requested in his tender that he be considered for a 
general rather than an undesirable discharge. He also stated: 


I prefer resignation rather than board action or courts- 
martial because in either case these actions would bring 
more discredit upon the Air Force, and myself, because 
of the publicity they would create. (J.-A. 18) 


On March 13, 1959, appellant received a medical examination 
for purposes of separation and was pronounced qualified for 
separation. (J.A. 21-22) His commander recommended that 
his resignation be approved in lieu of further elimination action 
under AFR 35-66. (J.A. 19-20) With respect to appellant’s 
request for a general discharge, the commander stated that 
despite appellant’s otherwise “commendable” service record, 
headquarters found no basis for claim to “unusual extenuating 
circumstances” in the interpretation of paragraph 4, AFR 
35-66.° 

On April 7, 1959, the Secretary of the Air Force, upon recom- 
mendation of the Air Force Personnel Board, accepted appel- 
lant’s resignation for the good of the service under the provi- 
sions of paragraph 7a, AFR 36-12, in lieu of action under AFR 
35-66. The Secretary directed that appellant be issued a dis- 
charge certificate under other than honorable conditions. (J.A. 
23) 

On April 9, 1959, appellant was notified that he was relieved 
from his assignment, effective April 24, 1959, on which date 
his resignation was accepted by the President under paragraph 
7a(3), AFR 36-12. He was also notified that he was discharged 


* Paragraph 4 of the regulation stated, in pertinent part: 

“p. Class II—Normally, discharge under other than honorable conditions 
is appropriate. Exceptions to permit honorable discharge or discharge 
under honorable conditions (General Discharge Certificate) are proper only 
under unusual extenuating circumstances.” 
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as of that date under other than honorable conditions. (J.A. 
15) 

Appellant applied to the Air Force Board for Correction of 
Military Records for review of hie discharge in August 1959. 
(J.A. 25) On May 5, 1960, the Board denied the application 
for review, finding that a consideration of appellant’s record 
and the facts presented by appellant failed to establish a show- 
ing of probable error or injustice in his case. (J.A. 26) 

Appellant then brought suit on May 22, 1961, in the court 
below for a declaratory judgment that his discharge was un- 
lawful and that he had never been legally separated from the 
service and for a mandatory injunction requiring the Secretary 
of the Air Force to restore him to his position in the service 
with full rights and benefits accrued from the date of his dis- 
charge. (J.A. 2-5) Appellant alleged that the action of ap- 
pellee was beyond appellee’s statutory authority,‘ was not au- 
thorized by any applicable rules and regulations of the Air 
Force, and was arbitrary and capricious and in violation of the 
due process clause of the Fifth Amendment. (J.A.4) Specifi- 
eally, he asserted that he was given 72 hours to sign his resigna- 
tion, that he did not have legal counsel, nor was legal counsel 
available to him, military counsel was not provided him, and 
counsel was refused him although requested. He said that he 
signed his tender of resignation without the advice of counsel 
and without the opportunity of consulting counsel, and counsel 
was refused him. He also alleged that he was found qualified 
for separation after a “superficial and inadequate” medical ex- 
amination, that he was refused a psychiatric examination at 
that time, contrary to law, that no electrocardiogram was given 
him, contrary to law, and that he was suffering from physical 
disabilities at the time of his discharge. (J.A. 3) He stated 
that the character of his service was such as would entitle him 
to be continued on active duty, or retired for physical disabil- 
ity, or granted an unqualified resignation or an honorable 
discharge. (J.A.5) 

Appellee moved for summary judgment on September 14, 
1961. (J.A.6) Appellant opposed the motion and made his 


* Appellee was not actually Secretary of the Air Force at the time of 
appellant’s discharge. 
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own motion for summary judgment. (J.A.8) After oral argu- 
ment the court below granted appellee’s motion for summary 
judgment, denied appellant’s, and dismissed appellant’s com- 
plaint. (J.A. 27) This appeal followed. (J.A. 38) 


STATUTES AND REGULATIONS INVOLVED 
10 U.S.C. § 8012(f) provides: 


The Secretary [of the Air Force] may prescribe regu- 
lations to carry out his functions, powers, and duties 
under this title. 

AFR 35-65, 23 July 1956; paragraph 13b(1) provides: 
13. How Cases Will Be Processed: 

b. Class I7. When investigation indicates that a 
member should be classified as class II, he will be con- 
fronted with the nature of the evidence against him 
which will be concurrently confirmed by a i- 
fication * * * Disposition will be made as follows: 

(1) Officers will be informed that they may tender a 
resignation for the good of the service in accordance 
with paragraph 7a(3), AFR 36-12, 22 March 1954. If 
a resignation is tendered, it will be prepared and for- 
warded in accordance with AFR 36-12 to the officer 
exercising general court-martial jurisdiction. The cor- 
respondence will have attached thereto all the docu- 
ments required by paragraph 14a (9) through (13). 

AFR 35-66, 23 July 1956, paragraph 14a(11) provides: 


14. How Cases Will Be Documented and Forwarded. 

Except in those cases where an officer tenders his 
resignation in lieu of further action under this regula- 
tion, cases which fall within the purview of this regula- 
tion will be documented and forwarded as follows: 

(a) a 

(11) Standard medical examination, recorded on 
Standard Form 88, “Report of Medical Examination,” 
to include psychiatric consultation, if feasible. 


AFR 35-66, 23 July 1956, paragraph 20c(1) provides: 


20. Procedures For Boards: 
Rights of Respondent. A respondent whose case is 


637536—62——2 
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presented to a board of officers convened under this reg- 
ulation will have the following rights: ; 

(1) Personal Appearance or Representation. The 
respondent may appear in person, with or without coun 
sel, or be represented by counsel in his absence at all 
open proceedings of the board. He will not be reim- 
bursed for expenses incident to the appearance or assist- 
ance of civilian counsel, to include military personnel 
not serving on extended active duty. He may have 
military counsel of his choice provided that such counsel 
is serving in the active military service and is deter- 
mined to be reasonably available by the appropriate 
commander. 


AFR 35-66, 17 March 1959, 13b(1) provides: 


13. How Cases Will Be Processed: 

b. Class II. When investigation indicates that a 
member should be classified as Class IT, military coun- 
sel, who if reasonably available should be a lawyer, 
will be obtained for the member. Thereafter, the mem- 
ber will be confronted with the nature of the evidence 
against him, which will be concurrently confirmed by 

~ 9 letter of notification. (See paragraph 9 and attach- 
ment 3 or 4 of this regulation, as applicable.) 

Disposition will be made as follows: 

(1) An officer will be informed by his immediate 
commander that he may tender a resignation for the 
good of the service in accordance with the applicable 
provisions of AFR 36-12. If a resignation is tendered, 
it will be prepared and forwarded in accordance with 
AFR 36-12 to the commander exercising general court- 
martial jurisdiction. The correspondence will have at- 
tached thereto all the documents required by paragraph 
14a (9) through (12). 

AFR 36-12, 22 March 1954, as amended by AFR 36-124, 
27 July 1954, paragraph 7a(3) provides: 
7. Resignation for the Good of the Service: 

a. General. Officers separated under this paragraph 

normally will be discharged under other than honorable 


conditions unless otherwise specifically directed by the 
Secretary of the Air Force. 


* * * * * 


(3) An officer who is being considered for elimination 
from the service under paragraph 5, AFR 35-66, 12 
January 1951 (Class II) may tender his resignation for 
the good of the service in lieu of further elimination 
ation under that Regulation. If the officer refuses to 
tender a resignation, action will be taken as otherwise 
indicated in paragraph 5, AFR 35-66. 


AFM 160-1, 30 April 1953, paragraph 44b provides: 


44, Electrocardiogram: 

b. Electrocardiogram will be done on the following: 

(1) Forty years of age or over. 

(2) Unsatisfactory response to exercise. 

(3) History of cardiac symptoms, such as substernel 
pain or dyspnea. 

(4) Sitting pulse under 50. 

(5) Any finding suggestive of cardiac abnormality. 


SUMMARY OF ARGUMENT 


I 


Appellant was validly separated from the Air Force, in 
compliance with the applicable regulations. He received ap- 
propriate notice of the charge against him and the alternatives 
open to him. He voluntarily elected to submit a resignation 
for the good of the service, in lieu of action to eliminate him 
from it. His resignation was accepted and he was discharged 
in due course. He was denied no procedural right to which 
he was entitled. Failure to provide him with counsel was not 
in violation of regulations because under the regulation then 
in effect, the service had no obligation to provide him with 
counsel when he tendered his resignation. The later regula- 
tion on which appellant relies was inapplicable to his case be- 
cause it did not become effective until the administrative 
processing of his resignation had been completed. His dis- 
charge under other than honorable conditions was an appropri- 
ate exercise of the Secretary’s discretion to determine the 


character of military discharges. The courts would not be 
justified in upsetting the Secretary’s exercise of discretion, 
especially since appellant knew the possible consequences of 
his resignation and still voluntarily chose to tender it. 


Il 


Appellant received an appropriate medical examination 
prior to his separation from the service. He was not denied 
any psychiatric examination to which he was entitled. Under 
the epplicable regulation such an examination was not manda- 
tory but wes within the discretion of the examining authori- 
ties. Appellant cannot now contend that he should have been 
retired for physical disability, since he never applied for such 
retirement but submitted his resignation for the good of the 
service. 

III 


Appellant’s claim is barred by laches. He waited more than 
a year after the final administrative determination in his case 
before filing suit in court. In view of the prejudice to the 
Government, his delay makes recovery inequitable. 


ARGUMENT 


J. Appellant was not denied procedural rights to which he 
was entitled 


Appellant was validly separated from the Air Force, in full 
compliance with the applicable regulations of the service and 
after receiving all procedural rights to which these regulations 
entitled him. The facts he alleges are without legal signifi- 
cance and create no issue precluding summary judgment for 
appellee. This suit in essence is an effort by appellant to re- 
tract his earlier voluntary decision to resign for the good of 
the service, because he now believes that decision was ill- 
advised. Further, he is asking the courts to substitute their 
judgment for that of the Secretary of the Air Force in carrying 
out the Secretary’s discretionary duty to determine the char- 
acter of military discharges. Neither effort to undo the con- 
sequences of past decisions by appellant and the Secretary is 
justifiable. The court below therefore correctly granted sum- 
mary judgment for appellee. 
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Appeliant’s separation was effected in accordance with the 
then applicable regulations, AFR 35-66 of July 23, 1956, and 
AFR 36-12 of March 22, 1954, as amended by AFR 36-124 
of July 27, 1954. These regulations were promulgated by the 
Secretary of the Air Force pursuant to his rule-making au- 
thority, and appellant does not. and cannot challenge their 
validity. 

The discharge proceeding against appellant was initiated 
under paragraph 13b of AFR 35-66 of July 23, 1956. That 
section provided, in pertinent part: 

13. How Cases Will Be Processed: 

b. Class HI. When investigation indicates that a 
member should be classified as class II, he will be con- 
fronted with the nature of the evidence against him 
which will be concurrently confirmed by a letter of noti- 
fication. * * * Disposition will be made as follows: 

(1) Officers will be informed that they may tender a 
resignation for the good of the service in accordance 
with paragraph 7a(3), AFR 36-12, 22 March 1954. If 
a resignation is tendered, it will be prepared and for- 
warded in accordance with AFR 36-12 to the officer 
exercising general court-martial jurisdiction.” 


There is no dispute that appellant received the proper letter 
of notification under this regulation, informing him of the 
charges, of the action to be taken by the military authorities, 
and of the alternatives open to him—tendering his resignation 
for the good of the service or electing to have his case consid- 
ered by a board of officers, at which counsel would be available 
to him. 

Appellant chose to follow the former course and tendered 
his resignation for the good of the service. He stated that he 
did so voluntarily, and he does not now allege that the tender 
of resignation. was involuntary. Nor is there anything in the 
record to indicate in the slightest that his tender of resignation 
was not a free and voluntary decision. 

In tendering his resignation under paragraph 7a of AFR 


*10 U.S.C. § 8012(F) provides: 
“The Secretary [of the Air Force} may prescribe regulations to carry out 
his functions, powers, and duties under this title.” 
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36-12 appellant knew that he might well be discharged under 
other than honorable conditions. The regulations made that 
plain, and he explicitly stated in his tender that he was aware 
of the possible consequences of his decision. Indeed, part of 
his tender was a request that he be granted a general discharge 
on the basis of his service record. 

Appellant’s tender of resignation was processed in the normal 
course and was accepted by the Secretary of the Air Force 
under paragraph 7a, AFR 36-12. Action to eliminate appel- 
lant under AFR 35-66 was thereby rendered unnecessary. His 
discharge also took place in the regular course. 

Appellant’s assertions of defects in the procedures by which 
he was separated will not bear analysis. His allegations with 
regard to denial of counsel amount to a single objection—that 
the Air Force did not furnish him with counsel at the time he 
was notified of the pendency of the discharge action. But 
the applicable regulation, AFR 35-66, of July 23, 1956, made 
no provision for furnishing counsel at the initiating stage of 
the proceedings. It provided that counsel would be available 
if the officer elected to face a board of officers. But appellant 
did not do so and instead tendered his resignation for the good 
of the service. If the military authorities in fact declined to 
furnish appellant with counsel, on his request, after he received 
the letter of notification describing the alternatives open to 
him, that fact is immaterial. They had no obligation under 
the regulation to provide counsel. There is no allegation that 
the military authorities prevented appellant from consulting 
counsel of his own choosing between the time he received his 
letter of notification and the time he tendered his resignation. 
There was no provision in the regulations preventing an officer 
from consulting counsel of his own choosing, and appellant 
stated in his tender that he had been afforded the opportunity 
of consulting counsel concerning the advisability of submitting 
the resignation. Thus there was nothing arbitrary in the 
action of the military authorities, even if appellant’s allegations 
are taken as true, unless the regulation itself was arbitrary in 
not requiring that counsel be furnished at the time of notifica- 
tion. But appellant does not appear to make any such con- 
tention, and it could not prevail in any event. 


ll 


Appellant’s reliance on the revised AFR 35-66 of 1959 is 
misplaced. Under that revision, paragraph 13b, counsel is 
furnished by the service at the time of notification. But it was 
inapplicable to appellant’s case because it did not become ef- 
fective until April 14, 1959. His resignation had been accepted 
by the Secretary of the Air Force on April 7, 1959. Appellant 
had been notified on April 9, 1959 of the acceptance of his 
resignation and his discharge. The administrative process had 
come to an end in his case by the time the new regulation 
became effective. That new regulation was obviously intended 
to be prospective in operation. That was the plain purpose of 
adopting the April 14 effective date. 

The fact that appellant’s resignation and discharge took ef- 
fect as of April 24, 1959 is of no consequence. Nothing re- 
mained to be done administratively in his case after his resigna- 
tion was accepted. If there had been any further processing 
necessary in his case after April 14, the argument for applying 
the new regulations might be plausible though hardly axio- 
matic even then. But there is no reason to take a regulation 
explicitly made effective on a future date and apply it to cases 
already processed. A fortiori this is true where the provision 
in question concerns the procedures for handling a case, rather 
than the substantive standards by which the case is judged. 

The fact that the revised regulation may have been in prep- 
aration by the Air Force prior to the time appellant was notified 
of the pendency of the discharge action is also of no legal conse- 
quence. If the service had wanted to make the regulation 
applicable to all cases pending from the time of its prepara- 
tion, it could easily have done so. But it made the regulation 
effective as of the specified future date. Appellant is not en- 
titled to require the Air Force to adopt and comply with some 
other regulation than that which it actually adopted. The 
most he can ask is that the service comply with its own applica- 
ble regulation. The Air Force did that in this case. 

Appellant’s contention that he should have been granted an 
honorable discharge on the basis of his service record miscon- 


ceives the role of a court in reviewing the determinations Z 


administrative officials as to such matters. 


° The revised regulation was promulgated on March 17, 1959. 


whether the employee was ace 
procedural rights. (Ellis v. Mueller, 108 U.S. App. D.C. 
174, 280 F. 2d 722 (1960)) 
As this Court said in Hargett v. Summerfield, 100 U.S. App. 
D.C. 85, 88, 243 F. 2d 29, 32 ( 1957), cert. denied, 353 U.S. 970: 


employee rernoval and discipline are almost entirely 
matters of executive agency discretion, and * * * 
judicial review of such actions is ordinarily available 
only to determine if there has been substantial compli- 
ance with the pertinent statutory procedures provided 
by Congress and no misconstruction of governing legis- 
lation. This has resulted in an unbroken line of au- 
thorities holding that, so long as there was substantial 
compliance with applicable procedures and stautes, the 
administrative determination was not reviewable as to 
the wisdom or good judgment of the department head in 
exercising his discretion. 


Cf. Houston v. Mason, 105 US. App. D.C. 377, 267 F. 2d 654 
(1959). 

Deference to this administrative discretion is especially ap- 
propriate with regard to the character of military discharges, 
in light of the responsibility of the Secretary of the Air Force 
for the maintenance of discipline in the military establishment. 
Independent judicial evaluation of discharges such as this one 
would undermine the policy of the Air Force expressed in AFR 
35-66. 

In view of appellant’s awareness of the consequences of his 
decision to resign for the good of the service and in the absence 
of any allegation or suggestion of coercion or overreaching by 
the military authorities, he should not now be allowed to over- 
ride either his own prior decision to resign or the Secretary’s 
determination as to the character of his discharge. 


¥%. Appetiant received an appropriate medical examination 
before separation 


Appellant asserts that he was denied a psychiatric examina- 
tion as part of his separation physical. 
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Paragraph 14(a)(11) of AFR 35-66, of July 23, 1956, 
provided for: 
Standard medical examination, recorded on Standard 
Form 88, ‘Report of Medical Examination,’ to include 
psychiatric consultation, feasible. {Emphasis 
added.] ” 


Appellant received the standard medical examination before 
his separation. (J.A. 21-22) He had no absolute right to a 
psychiatric consultation. The words “if feasible” import a 
discretion in the examining authorities to determine the ad- 
visability of such an examination. According to Webster's 
New International Dictionary (2d edition), “feasible” has 
these meanings: 


1. Capable of being done, executed, or effected; pos- 
sible of realization * * * 

2. Capable of being managed, utilized or dealt with 
successfully; suitable * * * 

3. Likely; probable; reasonable. [Emphasis added.) 


In appellant’s examination report, the examining physi- 
cian made a clinical evaluation of “normal” with respect to 
the psychiatric category. (J.A.21) The examining physician 
was not required in such circumstances to refer appellant for 
further psychiatric consultation. if it was his judgment that 
such @ consultation was not appropriate, that judgment was 
within his sound discretion.’ 

Moreover, appellant seems to contend that a psychiatric con- 
sultation might have enabled him to explain how he had been 
victimized by unfortunate circumstances. This contention 
might carry greater weight had appellant chosen to resist dis- 
charge before the board of officers. Then such a consultation 
might have been of assistance to the board in performing its 
fact-finding and recommending function. But appellant chose 


‘The provision of the revised AFR 35-66, effective April 14, 1959, was 
similar. 

*The District Court apparently believed that paragraph 14(a) (11) was 
wholly inapplicable to appellant’s case, relying on the qualifying languzge 
at the beginning of paragraph 14. But paragraph 18(b) (1) does appear 
to make paragraph 14(a) (11) applicable in such cases. 


- 


14 


the alternative course of tendering his resignation, to avoid 
the elimination process under AFR 35-66. It is difficult to see 
how such a consultation could have been relevant to the dis- 
position of his tender of resignation. Thus any error in fail- 
ing to give the consultation was not harmful under the 
circumstances. Here again, appellant now seeks to undo the 
consequences of his earlier voluntary decision to resign by an 
objection that is of no force when viewed in the context of 
that decision at the time it was made. Only in retrospect, in 
the light of his present desire to show the lack of foundation 
for the charges against him, could the omission of the consulta- 
tion seem significant.” 

Appellant’s argument that he should have been retired for 
physical disability is subject to a similar defect. He did not 
apply for disability retirement under applicable Air Force regu- 
lations but elected to resign for the good of the service. Nor 
was any claim made that he was physically unable to per- 
form the duties of his office and required hospitalization. This 
course cannot now be substituted for the one he chose to follow. 


IIL. Appellant’s claim is barred by laches 


Although the court below did not find it necessary to pass 
on appellee’s defense of laches, that principle, too, upholds the 
court’s decision and requires affirmance of the judgment. 


The law is well-settled that the defense of laches may be 


raised by 2 motion to dismiss or by a motion for summary 
°In the court below appellant also complained that he was denied an 


electrocardiogram contrary to law. The applicable regulation, paragraph 
44b of AFM 160-1, provided: 

“44, Electrocardiogram: 

“p, Electrocardiogram will be done on the following: 

“(1) Forty years of age or over. 

“(2) Unsatisfactory response to exercise. 

“(3) History of cardiac symptoms, such as substernal pain or dyspnea. 

“(4) Sitting pulse under 50. 

“(5) Any finding suggestive of cardiac abnormality.” 

At the time of his separation examination, appellant had not passed his 
fortieth birthday. Examination did not disclose any of the other factors 
necessitating an electrocardiogram. Furthermore, an examination by a 
private physician made shortly after appellant’s separation from the serv- 
ice showed no cardiac abnormality. (J.A. 36-37.) 
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judgment. Haas v. Overholser, 96 U.S. App. D.C. 22, 223 F. 2d 
314 (1955); Love v. Stevens, 93 U.S. App. D.C. 69, 207 F. 2d 
32 (1953); Russell v. Thomas, 129 F. Supp. 605 (S8.D. Calif. 
1955). 

The requisite elements of laches are (1) unreasonable delay 
in prosecuting the claim; (2) resulting prejudice. In the pres- 
ent case appellant’s request for correction of his military record 
was denied by the Air Force on May 5, 1960. Appellant did 
not file his complaint in the District Court until May 22, 1961, 
over a year later. 

The Supreme Court has emphasized the importance of 
prompt action by an official claiming to have been illegally 
dismissed, in order to avoid prejudice to the Government serv- 
ice. In United States ex rel. Arant v. Lane, 249 US. 367, 372 
(1919), the Court said: 


When a public official is unlawfully removed from 
office, whether from disregard of the law by his superior 
or from mistake as to the facts of his case, obvious con- 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to 


effectively assert his rights, to the end that if his con- 
tention be justified the Government service may be 
disturbed as little as possible and that two salaries shall 
not be paid for a single service. 


* * * * * 


Such a long delay [about 20 months in Arant] must 
necessarily result in changes in the branch of the service 
to which he was attached and in such an accumulation 
of unearned salary that, when unexplained, the manifest 
inequity which would result from reinstating him ren- 
ders the application of the doctrine of laches to his case 
peculiarly appropriate in the interests of justice and 
sound public policy. 

See also Norris v. United States, 257 U.S. 77 (1921); Grasse 
v. Snyder, 89 U.S. App. D.C. 352, 192 F, 2d 35 (1951) ; Caswell 
v. Morgenthau, 69 U.S. App. D.C. 15, 93 F. 2d 296 (1933), cert. 
denied, 305 U.S. 596. 
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In the present case appellant’s delay in seeking judicial rem- 
edy was substantial. The prejudice to the Government is plain, 
since he seeks reinstatement to his position and the restoration 
of all benefits accruing from the date of discharge. Thus, if 
appellant prevails on the merits, the Government might be 
held liable for appellant’s salary while someone else performed 
his duties. Failure to pursue his judicial remedy with reason- 
able promptness makes the grant of any judicial remedy in- 
equitable. 

CONCLUSION 

Wherefore, it is submitted that the judgment of the District 

Court should be affirmed. 
Davip C, ACHESON, 
United States Attorney. 
Naraan J. Pavtson, 
Dantex A. REZNECK, 
Assistant United States Attorneys. 
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FOR THE DISTRICT OF COLUIDIA 
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MURRAY H. INGALLS, 
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‘; EUGENES M. ZUCKERT, 
Secretary of the Air Force, 


Avpellee. 
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In his answer brief the Secretary is silent as to the retro- 


active action of a change in policy. As Judge Medina stated in 


N.L.R.B. v. National Container Corp., 211 F 2d. 525, 534: 


"Tt is well settled that where, as here, an 
administrative agency in pursuance of its adjudicatory 
function makes an ad hoc change in one of its adminis- 
trative policies, such change may be applied retro- 
actively in an appropriate case." 


Certainly this is a very appropriate case, where appellant flew 
over forty air combat missions in North Africa, Sicily, Salerno, Anzio 
and Southern France during Vorld War II, besides being the recipient 
of numerous medals in the European-Africa-Middle East campaign, and 
other theatres of war. 

Laches 

The Court below did not pass on the question of laches in its 
summary judgment ruling. Therefore, laches is not before the| Court. 
Nevertheless, the appellee's argument is answered as follows: 


1. The Appellee's Motion For Summary Judgment Below Has Not 
Raised the Defense of Laches. 


The Supreme Court has stated that a time delay alone does not 
constitute laches. In Galliher v. Cadwell, 145 U.S. 368, 373/12 S.ct. 
873, 36 L. Ed. 738, 740, ‘ir. Justice Brewer, speaking for the; Court 
stated: 

"That laches is not, like limitation, a mere matte 
of time; but principally a question of the inequity of 
permitting the claim to be enforced, an inequity founded 
upon some change in the condition or relation of the 


property of the parties." 


See also Mount Vernon Savings Bank v. Wardman, 84 U.S. App. 


D. C. 343, 173 F 2d. 648; Hoehn v. Crews, 1U4 F. 2d. 655, 671, cert. 


den., 323 U. S. 773 65 S.Ct. 135, 89 L. Ed. 618, reh. den. 323 U. S. 
817, 65 S. Ct. 312, 89 L. Bd. 649, Affm'd., 324 U.S. 200, 65 S.Ct. 


600, 89 L. Ed. 870. 


2. Time Lapse of One Year and Seventeen Davs Alone Does Not 
Constitute Laches. 


To support the defense of laches, there must be a showing of 


prejudice to one of the parties and unreasonable delay. The rule in 
the Galliher case, supra, and in Sis v. Boarman, 11 App. D. C. 116, 
123; and as affirmed by the Supreme Court in Holmberg v. Armbrecht, 
327 U-S. 392, 396, 66:S.Ct. 582, 90 L. Ed. 743, establishes that the 
main ingredient of laches is prejudice. It is clear that a time lapse 


of one year and seventeen days, per se, does not constitute laches. 


3. The Defense of Laches May Not Be Raised By a Motion to 


Dismiss, Treated As a liotion For Summary Judgment. 

The Federal Rules of Civil Procedure require that the defense of 
laches be raised affirmatively: 

Rule 8(c) provides in part: 

"8... (c) Affirmative Defenses. In pleading to a 
preceding pleading, a party shall set forth affirmatively 
accord and satisfaction ... laches ... and any other 
matter constituting an avoidance or affirmative defense." 
Also Rule 12(b) provides: 

"Every defense, in law or fact, to a claim for relief 
in any pleading ... shall be asserted in the responsive 
pleading thereto if one is required ...." 


The rules are quite clear that the defense of laches mst be 


asserted in the answer and not raised by a motion to dismiss: Riley 


ve Titus, 89 U. S. App. D. C. 79, 190 F 2d. 653, 656, cert. den., 342 


U. S. 855, 72 S. Ct. 82, 96 L. Ed. 644, reh. den. 72 S.Ct. 179, 342 
U. S. 889, 96 L. Ed. 667; Callaway v. Hamilton Nat. Bk. of ‘lash. 
90 U. S. App. D. C. 228, 195 F. 2d. 556, 562. 

Inasmuch as laches is an equitable defense, it is necessary to 
weith all the relevant facts before applying the rule. Hammond v. 


Hopkins, 143 U. S. 224, 250, 12 S. Ct. 418, 36 L. Ed. 134; Pfister 


v. Cow Gulch 011 Co. 189 F 2d. 311, cert. den., 342 U. S. 887, 72 


S. Ct. 177, 96 L. Bd. 665. 
The defense of laches is not within the specifically excepted 
group. It therefore may not be raised prior to pleading, including 
the motion for summary judgment. As the complaint on its face does 
not make an apparent showing laches, the cause cannot be dismissed on 
the ground of laches. 


4. A Summary Judgment Could Not Jie On The Facts Presented, 
Even If The Defense Of Laches Was Raised Properly. 


Inasmmch as laches turns on the factual questions raised by the 
parties, appellee has tendered no proof with respect to the facts. 
There has been no showing of prejudice to the appellee; therje has been 
no showing that another officer was appointed in the place of} liajor 
Ingalls. 

Summary judgment lies when the pleadings, affidavits, depositions, 
if any, show, "that there is no genuine issue as to any material fact 
and that the moving party is entitled to judgment as a matter of law." 
FRCP 56(c), USCA, Title 28, sec. C., Dewey v. Clark, 86 U. S.| App. 

D. C. 137, 180 F 2d. 776. 
CONCLUSTON 

That the case should be reversed and remanded with directions 
that appellant be restored to his rank as major or be granted an 
honorable discharge and back pay. 

Respectfully submitted, 
Donald H. Dalton 
1028 Connecticut Avenue, N 


Washington, D. C. 
Attorney for Appellant 


